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Which? response: Consultation on a new PSA Code of Practice (Code 15)

Which? welcomes the opportunity to comment on the PSA’s consultation on a new code of
practice, Code 15. We are broadly supportive of the proposals for the new code. The shift
towards standards-based regulation, as opposed to principles - or outcomes-based
regulation, should make the regulations simpler for providers to follow while also ensuring
that minimum standards are met to protect consumers in this market. We are particularly
supportive of efforts to focus on prevention of harm, rather than more reactive approaches to
harm experienced by consumers. This, alongside the proposal to have a number of
consumer-focused standards within the regulations should help to prevent and protect
consumers from harm, while also improving trust and confidence in the phone-paid services
market.

While other organisations are likely to be better placed to consider the detail of the proposed
regulations, we have considered the consumer impact and benefits of a number of the
proposed standards. Of the 10 standards proposed for Code 15, some will have more impact
on the consumer experience, either directly or indirectly - we set out our comments on these
standards below.

Consumer-focused standards

Transparency:

We support the introduction of the proposed transparency standard. It is important that
consumers are able to make informed decisions when purchasing phone-paid services and
that the point of purchase is distinct from any promotional material or activity. We agree that
costs should be clear and consumers made aware of them before they commit to a
purchase, and that receipts should be sent to the consumer after initial purchase and any
subsequent purchases. We are particularly supportive of the proposal to ensure the method
of exiting the service is the same or as simple as the sign up process. Consumers should not
end up trapped in a service because the exit process is difficult or complicated.

We acknowledge that the PSA has decided not to require a free pre-call announcement for
information, connection and/or signposting services (ICSS) due to current technical
limitations of providers. We recommend that the PSA reconsider this proposal in future if and
when the technical limitations have changed. We believe that more transparency up front
about the cost of phone-based ICSS would be beneficial to consumers, as there appears to
be limited consumer awareness of the associated costs and the additional benefit to
consumers of these services is limited.
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Fairness:

We support the proposed fairness standard and efforts made to reduce and prevent
misleading promotions and misleading practices by providers. We agree that the introduction
of multi-factor authentication (MFA) and re-consenting after 12 months for subscription
services should help reduce the harm of consumers unwittingly paying for recurring charges.
We acknowledge that there are concerns about detrimental impacts of MFA on phone-paid
services among industry, particularly on charity donations, but note the PSA’s evidence that
charity donations via phone-paid services have continued to increase despite introduction of
MFA requirements. It is important that consumers have consented to charges and MFA will
help providers establish and demonstrate this consent. We think any risk of placing a burden
on providers that is disproportionate to the harm is managed by limiting the MFA
requirements to subscription services and recurring payments, and excluding single
payments and voice-based services from the requirements. However, if increased consumer
harm from these excluded services becomes apparent, we would expect the PSA to
consider ways of introducing MFA or another process to demonstrate explicit consent for the
payment and reduce the consumer harm.

Regarding the proposed 12 month re-opt in process, we support the requirement for
providers to seek consent from consumers again after a period of time for recurring charges,
but do not have a strong view on whether 12 months is the optimal period. The PSA appears
to have considered a range of alternatives and has landed on 12 months as a balanced
option. We recommend that this time period is considered in the context of other consultation
responses and the different circumstances when this new requirement would apply. For
example, whether a consumer is still actively using a service or not may have an impact on
what an appropriate re-opt in timeframe is. Where it is possible to determine that a consumer
has not recently used the service they are paying for, a shorter timeframe may be more
appropriate, but 12 months might be optimal to get the consumer to re-consent to payment
for a service they continue to use regularly. The PSA should conduct a review after
implementation to ensure this new process is working as expected and that 12 months is
appropriate.

Customer Care:

It is important that consumers have the right to make a complaint when something goes
wrong, and the complaints process should be clear and easy to follow. We note that
currently consumers often do not know who to contact to make a complaint or seek a refund
for phone-paid services. We also note the PSA’s observation that consumers have different
or higher expectations based on other digital markets, and we support efforts to make
improvements within the phone-paid services sector to align with these expectations. We
support the proposed customer care standard and its intentions to provide excellent and
timely customer care, including complaints resolution, for consumers. However, we would
add that a route to customer care must be provided regardless of external factors, such as
the COVID pandemic. We are aware some companies (not in phone-paid services) continue
to use the pandemic as an excuse for poor customer service after more than a year, which
should be considered unacceptable under the PSA’s customer care standards.
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Vulnerable consumers:

We support the efforts to ensure that measures are adopted for consumers who may be
vulnerable to protect them from harm. We agree that the relevant rules from Code 14 and
the guidance on vulnerability should be carried over to the new code, including the approach
of identifying risks of potential harm, monitoring those risks and taking adequate steps to
address it when an issue arises.

We acknowledge the PSA’s review on consumer vulnerability and the finding that it’s difficult
to quantify the level of detriment vulnerable consumers might experience in this market.
However, the review also noted that the instantaneous nature of phone payments, among
other aspects, could present a greater risk for vulnerable consumers, which we agree with.

It would be prudent to consider vulnerable consumers in reporting mechanisms. This may
allow the PSA and market providers to determine more clearly what the risks and potential
harms are for vulnerable consumers, such as whether they are more likely to subscribe to
competitions, or whether they have more difficulty using services and seeking assistance for
any problems due to the small screens, or any other issues that may disproportionately
affect vulnerable consumers.

Consumer Privacy:

We support the proposed standard that consumer privacy must be respected and protected
by providers. In particular, we support the requirement under the standard to ensure there is
transparency around the purpose for which providers are collecting and using consumers’
information. The requirement that a positive acknowledgement of this purpose and consent
are given by the customer before any collection of information is important to assure
consumers that providers are meeting their GDPR obligations, and it should also help build
greater confidence and trust in the services. Providers should also be required to be
transparent about any third party data sharing.

Prevention of harm and offence:

While we do not have any specific comments on this standard or the proposed rules and
requirements, we are supportive of the fact that this standard aims to keep the consumer
interest at the heart of providers’ actions at all times.

Organisational standards

Organisation and service registration:

We support that this standard aims to ensure the PSA has appropriate oversight of the
whole value chain involved in phone-paid services provision. We believe that the
requirement for providers to share details with the PSA about themselves and the services
they intend to offer will help increase the barriers to market entry and therefore should
provide additional protections for consumers against bad actors entering the market. We
agree with the PSA Consumer Panel that it is important that registration information is
verifiable and kept up to date. Providers must be verified by the PSA in order to protect
consumers from bad actors, and to protect the integrity of the PSA.
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Due diligence, risk assessment and control (DDRAC):

We also support this standard and believe this will also assist in efforts to increase barriers
and prevent bad actors from market entry. We agree with the PSA’s consideration that
upstream providers also have a role to play to ensure compliance responsibility flows down
the value chain through contractual arrangements. We note that the existing DDRAC
guidance sets out that one of the cornerstones of DDRAC processes is ‘know your client’.
This aligns with Which?’s views on ‘knowing your business customer’ - where verification of
business users and their paid-for content are verified before publication online - and places
the burden of due diligence and identifying and mitigating risks around who to contract with
on the businesses, thereby protecting consumers from unscrupulous providers in the supply
chain.

About Which?

Which? is the UK’s consumer champion. As an organisation we’re not for profit - a powerful
force for good, here to make life simpler, fairer and safer for everyone. We’re the
independent consumer voice that provides impartial advice, investigates, holds businesses
to account and works with policymakers to make change happen. We fund our work mainly
through member subscriptions. We’re not influenced by third parties – we never take
advertising and we buy all the products that we test.
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