
 1

RESPONSE TO ICSTIS CONSULTATION ON 11th CODE OF PRACTICE 
 
 
This is a response to ICSTIS’ public consultation seeking comments on the draft 11th 
Edition of the ICSTIS Code of Practice dated 28 July 2005 
 
 
Preliminary Points 
This response has been drafted primarily to consider certain legal aspects of the draft 
11th Code and has been considered with particular reference to the guiding principles 
of the consultation, namely that the consultation has been developed with key 
objectives identified by ICSTIS, in particular (i)that the Code is transparent and 
proportionate, consistent in approach and targeted at the issues of most harm and 
which puts the appropriate accountability on all parties for their actions, (ii)ensure 
adequate protection of consumers at all times and (iii)takes a goal based-approach by 
setting out the aim of the provision and giving service providers scope to decide how 
best to meet them as opposed to adopting a prescriptive approach.         
 
I am more than happy to provide further elaboration of any responses set out below. 
 
This response should be considered in conjunction with the response provided by 
Victoria Russell/Hextalls and where no comment is made in relation to a particular 
question or section, the response set out by Victoria Russell/Hextalls is adopted.   
 
Abbreviations 
Network Operator  “NO” 
Service Provider “SP” 
Information Provider “IP” 
10th Code of Practice “the Code” 
Proposed 11th Code “the proposed Code”  
 
 
 
 
 
 
 
 

Juliette Levy 
 
Selborne Chambers 
10 Essex Street 
London  
27 September 2005 
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Section 1-Definitions 
 
Question 1 
What are your views on our proposed definition of NOs? Do you believe that our 
proposal is workable and will help ensure that only those companies that can fulfil 
the obligations of a network can be considered a network for the purposes of our 
Code? 
 
Response to Q1 
The proposed amendment to the definition of NO under the Code is far reaching, 
prima facie anti-competitive, and cannot be reconciled with the guiding principles 
which ICSTIS has identified in this consultation.   
 
It is far reaching because it fundamentally changes the premium rate value chain that 
has developed over the years and replaces a definition which adequately and 
accurately reflects the current premium rate market, with one that is entirely artificial.  
In addition, this new definition will dramatically alter the regulatory balance of the 
respective roles of Ofcom and ICSTIS under the Communications Act 2003 (“the 
Act”), by dramatically reducing the number of NOs (under the current definition) 
under which Ofcom has control pursuant to sections 94 to 104, 120(3) and 123 of the 
Act and which will be subject to the new obligations for NOs set out in the proposed 
Code and the reporting provisions under section 10 of the proposed Code and 
correspondingly dramatically increasing the number of entities/individuals over which 
ICSTIS will have direct control.  In addition this will dramatically increase the 
administrative burden on ICSTIS at a time when ICSTIS appears to be already 
overburdened.          
 
 
It is anti-competitive since it is entirely inconsistent with the European Directives, one 
of the main purpose of which was to revoke and abandon the requirement for 
licensing under the Telecommunications Act 1984 and open the network operator 
market to a greater number of participants and thereby encourage and support 
competition, so that entities of varying size and turnover could enter the NO market 
and compete. The justification for the amended definition is that only NOs which 
provide publicly available telephone services with an annual turnover exceeding 
£40million and in relation to which paragraphs 11.4 to 11.8 of Condition 11 of the 
General Conditions of Entitlement apply, should be defined as NOs under the 
proposed Code.  Effectively therefore, ICSTIS is seeking to reintroduce a ‘licensing’ 
requirement into its proposed definition, which in itself is entirely inconsistent with 
the directives.  Whereas there is a clear logic to requiring a NO which provides 
publicly available telephone services and which generates a turnover exceeding £40 
million (a class of NOs at the narrowest end of the NO spectrum), to apply for 
approval of their metering and billing systems and thereby enhance consumer (end-
user) confidence in the accuracy of these charges, this requirement has no relevance to 
smaller NOs competing in the market. Furthermore, this billing and metering 
requirement does not appear to have any relevance to ICSTIS’ ability to regulate the 
PRS market and protect consumers.  Finally, these metering and billing requirements 
do not appear to demonstrate any ‘best practice’ which ICSTIS can rely upon to 
ensure that the duties of due diligence, providing information about SPs and 
complying with ICSTIS directions (duties which will in any event, apply under the 
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Code right across the board to both NOs and SPs) are carried out.   The current 
definition under the 10th Code adequately and accurately reflects the premium rate 
service chain and the PRS market and should be maintained.  
 
Further, such a dramatic change in definition could subsequently prevent businesses 
securing premium rate numbers from Ofcom or being commercially active in the PRS 
sector, particularly if it leads to a perception that only NOs that fall within the 
definition proposed by ICSTIS and which demonstrate ‘best practice’ (whatever that 
means) should secure premium rate numbers for use in the PRS sector.          
 
The proposed definition cannot be reconciled with the guiding principles set out in the 
Consultation since, as set out above, not only does it fail to assist ICSTIS in 
protecting consumers but in addition it creates an artificial and unnecessary division 
in the premium rate sector.  In addition, there is a risk that this definition will add an 
unnecessary layer of confusion and uncertainty in the regulation of the PRS sector.  
 
In conclusion, the proposal is not workable, the specific ‘metering and billing’ 
obligations identified by ICSTIS cannot be reconciled with PRS regulation or ‘the 
obligations of a network’ for regulatory purposes per se and the purposes of the Code.   
 
 
Question 2 
We have stopped short of including a requirement for NOs to become signatories to 
Artificial Inflation of Traffic (AIT) arrangements.  What are your views on ICSTIS 
requiring AIT arrangements in the Code? 
 
Response to Question 2 
In light of the proposed definition of NOs, these entities will already be AIT 
signatories.   
 
 
Question 3 
What comments do you have on whether there are any other ways for ICSTIS to 
define a NO operator for the purposes of the Code? 
 
Response to Question 3 
The proposed revised definition should not, for the reasons set out above be adopted. 
In addition, ICSTIS should aim to provide a definition which properly identifies a 
NOs roles in the PRS market, namely whether it has interconnect agreements with 
other NOs and BT, whether it operates a switched telecommunications network, 
whether it is a terminating network operator in the sense that call traffic terminates on 
its switch and whether it holds PRS numbers allocated to it by Ofcom.  Indeed, in 
light of the additional obligations placed on NOs and the proposed increase in ICSTIS 
regulatory remit to include NOs it is particularly important to give proper 
consideration to the definition of NOs and their role in the PRS market so that 
regulatory intervention can be properly targeted. 
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Question 4 
What views do you hold on whether, through both the definition of a service provider 
and the new proposed definition of a network operator, we have managed to ensure 
that a company in the value chain can be easily identified? 
 
Response to Question 4 
There does not appear to be any correlation between the new proposed definition of a 
network operator and ICSTIS’ ability to ensure that a company in the value chain can 
be easily identified.  If ICSTIS is concerned about identifying NOs then it could 
extend the proposed administrative provisions in section 2 to NOs as defined under 
the 10th Code.  
 
With regard to the proposed definition of service provider under paragraph 1.1.4, the 
current definition under paragraph 1.1.3 of the 10th Code, appears to be more 
consistent with the Act, since under s.121(9)(e) sections 120(10), (11) of (12) of the 
Act are incorporated.   However, the definition under the 10th Code does not go far 
enough since it does not properly reflect the elements of the PRS value chain or SPs 
which act as resellers and ultimately fails to achieve the objective of targeting 
regulatory enforcement to those parties in the PRS market which are actually culpable 
for the conduct targeted.               
    
 
Question 5 
What views do you have on the scope and application of the PRS regulatory regime?  
 
Response to Question 5 
Please see the comments set out for sections 8 and 9.  With the amendments proposed 
in section 8 and the redefinition of NOs under the proposed Code, there is a real 
danger that smaller legitimate operators in the PRS market (both SPs and NOs) will 
simply not have the resources to comply with the additional obligations required of 
them, will be unable to challenge decisions at oral hearings/IAB appeals and will 
ultimately be forced out of the market.  Overall, PRS regulation will become too 
prescriptive; will stifle the market it is supposed to support by the co-regulatory 
regime of Ofcom and ICSTIS and in particular the non-statutory regulatory regime of 
ICSTIS. ICSTIS needs to consider involving stakeholders much more with relation to 
its enforcement regime and placing the emphasis on working with stakeholders to 
remedy breaches and improve services rather than punishing them for breaching the 
Code.   
 
 
Question 6 
Do you consider that PRS regulations should formally cease to apply in areas where 
the risk of consumer harm appears to be relatively low? If so, how could we identify 
and differentiate those areas within the context of broad definition of PRS? 
 
Response to Question 6 
Provided that the regulatory regime effectively applies the guidelines set out in the 
consultation and remains transparent, proportionate, consistent, targeted and goal 
based, and thereby only acts and sanctions where necessary, then there is no reason 
why areas where the risk of consumer harm is low and thereby the risk of 



 6

corresponding regulatory intervention is low, should be carved out of other premium 
rate services.    In addition, if a low risk service was ‘deregulated’ that may lead to a 
corresponding abuse of that service precisely because it is ‘deregulated’.  There are 
inherent difficulties in differentiating services on the basis of ‘risk’ and essentially 
carving them out the broad definition of PRS, since this would probably require a 
categorisation of ‘low risk’ threshold, which would in turn lead to additional 
difficulties and dilution of the broad definition of PRS.                   
 
 
Question 7 
Can you comment on whether existing PRS regulations are applied proportionately, 
with more intrusive measures sufficiently focused on higher risk activities and 
providers?   
 
Response to Question 7 
Please see response to Question 5 above and to sections 8 and 9. The current PRS 
regulations are not applied proportionately or simply targeted at services which are 
the  most harmful, they are increasingly applied on a knee jerk basis, where a 
particular service is targeted as high risk (for example ACE), the emergency 
procedure is invoked as a matter of common practice and fines become increasingly 
higher. There appears to be an imbalance between targeting regulation by using the 
most intrusive measures for the higher risk activities or providers and disproportionate 
and non-targeted regulation of the PRS sector by ICSTIS. This imbalance needs to be 
addressed. If ICSTIS identifies a particular service as high risk it should take steps to 
work with stakeholders to make that service code compliant by making much more 
extensive use of the informal procedure in section 8, working with service providers 
to remedy breaches, issuing help notes to assist stakeholders with compliance or even 
running work shops if necessary.    
 
 
Other comments on Section 1 
With regard to paragraph 1.2.3/Confidentaility, the issue of whether confidential 
information is confidential should be based on a legal footing and not on an objective 
basis. What may not appear ‘objectively confidential’ to one person (in itself a 
subjective not objective test), may well in fact be legally confidential. Further, it is not 
clear by which standards of ‘objective criteria’ the confidential nature of the 
information is to be measured.   The introduction of this additional criterion into the 
use of confidential information could well lead to unnecessary disputes as to what is 
and is not confidential and how ICSTIS may or may not use that information.  In 
short, the introduction of this ‘objective test’ is dangerous and should not be adopted.        
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Section 2-Adminsitrative Provisions (Network Operators) 
 
Save as set out below, I have no specific comments on this section or the questions set 
out in the consultation. 
 
Paragraph 2.5/Specific Obligations of NOs 
 
The directions relating to provision of information to ICSTIS should only be used in 
order to enable ICSTIS to establish whether there has been a breach of the Code, the 
severity of the breach and who is responsible for the breach.  The addition of the 
provisions set out in subparagraphs 2.5.1(c) and (e) appear to go beyond this scope 
and are particularly intrusive, disproportionate and inconsistent with the guiding 
principles of this consultation.  Historic levels of services which are not the subject of 
an ICSTIS investigation cannot assist ICSTIS with its investigation of another 
unrelated service.  The same applies for details of out payments of unrelated services 
and bank details, for both related and unrelated services.  With particular regard to 
bank details, this is highly confidential information which in other arenas can only for 
example be obtained by a court order following the assessment of a judge as to 
whether that information should be provided.  If ICSTIS considers that the severity of 
the breaches or the culpability of the service provider is such that further investigation 
of the financial arrangements between the service provider and the NO are justified, 
then ICSTIS should inform the relevant authority which may itself be empowered 
under statute to seek this information and/or apply to a court to obtain it.  
 
 
 
Paragraph 2.5.2 
Whilst the requirement to withhold monies from SPs is necessary in order to ensure 
payment of fines and redress and thereby achieve deterrence against breaches of the 
Code, Paragraph 2.5.2(d) is disproportionate and too wide in as much as it includes a 
blanket direction to withhold all monies from an SP, regardless of which service has 
generated those monies and who ultimately is entitled to them (for example, IPs).  The 
only basis upon which ICSTIS should direct a NO to withhold monies is if a service is 
being investigated, a financial sanction has been imposed (whether fine or redress) 
and an administrative charge has been incurred.  Since an investigation will be service 
specific, the level of fine capped (see comments in section 8 below) or the maximum 
fine easily estimated in accordance with consistent enforcement, and the 
administrative charge easily estimated, there can be little requirement to instruct a NO 
to withhold all monies owing to a service provider.  Many SPs require these monies 
not only for their own businesses but are in addition obliged, where they act as 
resellers, to pass a large proportion onto IPs.  Accordingly, such a broad direction, if 
unchecked, can lead to substantial financial hardship and detriment and leave SPs 
open to claims for breach of contract.  In other arenas, such as civil and commercial 
litigation, an order which effectively freezes a parties’ assets is considered to be a 
‘nuclear weapon’, can only be made by certain judges who assess whether such an 
order should be made and will not be made or maintained where the effect is to freeze 
assets which are used in the normal course of a business or which belong to third 
parties.    In short, the power to freeze assets is exercised sparingly in well defined 
circumstances and with suitable checks and balances.           
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In addition, there could potentially be breaches of the Human Rights Act 1998 and 
Article 1 of the First Protocol of the European Convention on Human Rights if the 
economic interests of SPs are interfered with to such an extent before the 
proportionality of such a direction/sanction has been assessed and an SP has had a 
proper opportunity to address ICSTIS on the direction/sanction and challenge it.  
 
In the alternative, if such a broad and wide power is to be maintained then there 
should be clearly defined guidelines as to the circumstances when such a draconian 
direction could be made.  
 
 
Paragraph 2.6-NO non-compliance 
Without prejudice to recommendation 13 itself, there appears to be little benefit from 
a regulatory standpoint of extending ICSTIS powers to include NOs (whichever 
definition is applied) when none of these sanctions are legally enforceable and at the 
same time diluting Ofcom’s role with regard to its regulation of NOs under the Act 
and with it the ability to legally enforce sanctions against NOs for their 
conduct/breaches in relation to the PRS sector.  Alternatively, since none of the 
ICSTIS sanctions against NOs are legally enforceable, Ofcom would still ultimately 
have to issue the requisite direction and enforce compliance if so directed by ICSTIS 
under paragraphs 9.5 and 9.6 of the proposed Code. 
 
Further, if, as appears likely, ICSTIS is to obtain direct power to fine and sanction 
NOs then paragraph 2.6.1(c) extends beyond the ambit of recommendation 13 (which 
only states that ICSTIS should impose sanctions including fines) and should, given 
the draconian consequence of such a direction, only be made by Ofcom.  Indeed, 
given that NOs will now become subject to two entirely different enforcement 
regimes under the Code and the Act, with sanctions being imposed on paper  or 
sanctions being imposed after full representations and full investigation respectively, 
it appears inequitable, with regard to this type of sanction, to prevent NOs from being 
given the opportunity of benefiting from the enforcement regime under the Act 
(which is prima facie fairer and more transparent) and in addition, invoking their right 
to appeal to the Competitions Appeals Tribunal.     
  
 
Question 7 
Can you provide comments on ways in which we might amend or supplement the 
proposed text on network non-compliance to ensure that our approach meets the key 
principles of transparency, proportionality and consistency? 
 
Response to Question 7 
See comments on paragraph 2.6 above.  The sanction under paragraph 2.6.1(c) is 
disproportionate and inconsistent with the enforcement regime to which NOs are 
subject under the Act.  
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Section 5-General Provisions Applicable to all Premium Rate Services (Service 
Providers) 
 
 
 
Question 1 
Do you have any views on whether the proposed amendments to the harm and offence 
provisions are appropriate and will allow services to be judged more easily against 
generally accepted standards in society? Alternatively, please let us have any 
alternative wording that you believe we should consider in regard to the harm and 
offence provisions. 
 
 
Response to Question 1 
The amendments will enable services to be judged more easily against generally 
accepted standards in society. The only observation is that to avoid uncertainty, 
ICSTIS should provide Help Notes/guidance on the circumstances that ICSTIS 
considers a consumer would not expect such content or material. 
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Section 8 – Procedures and Sanctions 
 
Question 1 
Could you comment on whether you agree with the proposed model to deal with IPs? 
Do you consider that it is a workable alternative? We welcome your comments on 
whether you can see any other way in which we can deal with IPs directly. 
 
 
Response to Question 1 
Whilst the proposed amendment is a welcome recognition of the role and 
corresponding culpability of IPs for PRS services which breach the code, the model 
does not go far enough. Before an IP can be sanctioned it must both accept 
responsibility and agree to comply with any sanction imposed.  Despite the fact that 
most SP/IP agreements will contain clauses which oblige an IP to run a service in 
accordance with the Code prevalent at the time, it is unlikely on balance that many IPs 
will voluntarily submit to complying with sanctions as opposed to being obliged to do 
so under the contractual obligations they owe to an SP. 
 
It is therefore suggested that where an SP clearly satisfies ICSTIS that the service in 
question was run by an IP that ICSTIS formally recognise this when considering the 
targeted and proportionate sanction which should be imposed against an SP.   This 
could be done by inserting a further limb to paragraph 8.1.4 which makes it clear that 
in the event that an SP clearly establishes that an IP is responsible for the service in 
question than this will be reflected in the proportionate and targeted sanctioning of the 
SP.  Further once IP culpability has been clearly identified and sanctions enforced 
against the IP, the SP should automatically drop out of the picture.  The current 
proposals envisage a scenario where ICSTIS had targeted the culpable party, namely 
the IP but still seeks to maintain its enforcement regime over the non-culpable party, 
the SP.  Moreover, in the event of IP non compliance, the SP would not only be 
subject to the original sanctions imposed on the IP, but in addition could face being 
sanctioned further for non compliance, and in effect face double jeopardy for breaches 
of the Code for which it was not responsible and had no control over.  All these 
consequences are disproportionate and are not targeted.  In short, the proposed model 
does not go far enough in properly recognising the PRS value chain and is clearly 
inconsistent with the guiding principles which ICSTIS has identified in this 
consultation.         
 
 
Paragraph 8.1.4 
In addition to the comments set out above, the undertaking which SPs are to give in 
exchange for ICSTIS directly sanctioning IPs is too wide.  The last part of the 
paragraph deprives a SP of its right to the oral hearing and appeal procedures under 
the Code whilst at the same time directly enforcing the sanction against the SP in the 
event of an IP’s failure to comply with a sanction.  This is prima facie a breach of the 
service provider’s human rights and ICSTIS’ article 6(1) obligations, since the SP is 
being deprived of its ability to challenge the sanction under the Code.        
 
Question 2 
What are your views on the Secretariat being able to invoke the Emergency 
Procedure in cases that exhibit similar characteristics? 
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Response to Question 2 
Since the invocation of the emergency procedure has an immediate and dramatic 
effect on a service (by cutting it off) and ultimately the SP, the power should not be 
delegated to the Secretariat in any circumstances.  The current system ensures there 
are some checks and balances before the emergency procedure can be invoked and is 
vital to limit the possibility that drastic and irremediable measures are not taken 
against SPs.  Many different services have similar characteristics, yet one may be run 
in breach of the Code and another may not.  For example, a characteristic which 
makes one service Code compliant, e.g. full opt-in for ACE services, may be lacking 
in another service which is already subject to an emergency procedure. Both services 
may be offering substantially the same or very similar awards and could therefore be 
mistaken for the same service. Accordingly, the possibility for error is potentially 
significant as is the use of this power without any defining criteria for determining 
what ‘the substantially same characteristics’ between the services are.  
 
If NOs properly comply with ICSTIS directions and cut off all number ranges to 
which a service relates then the circumstances in which services with similar 
characteristics are not cut off, should reduce significantly. This coupled with the 
ability for an SP to remedy the breach, and continue to run the service pending the 
completion of an investigation, should significantly reduce the number of SPs failing 
to comply with emergency procedure directions and failing to stop running a service 
on all respective number ranges.             
 
Accordingly, consumer harm can still be minimised under the proposed Code and 
there is no need to give the Secretariat additional powers, even in exceptional cases.       
 
If on the other hand this power is to be introduced then strictly defined criteria for 
determining the ‘substantially same characteristics’ need to be drafted and 
incorporated into the proposed Code. 
 
   
Question 3 
Do you have any view on the timescales required for service providers and the 
Secretariat to be increased? 
 
Response to Question 3 
Whilst it is clearly logical that an increase in SP response should lead to a 
corresponding increase in the time a Secretariat member should have to present a case 
to the Committee, this does not necessary follow.  Since the Secretariat member 
should have already investigated the service before invoking the emergency 
procedure, whilst the SP should be given additional time to provide a fuller response 
with a view to resolving the matter properly and clarifying any misunderstandings or 
misconceptions about the service, in light of the draconian nature of the emergency 
procedure, a Secretariat member should be able to present their case within the current 
time limits. If the time limits need to be increased on a case by case basis, then that 
can be achieved under the residual discretion set out in paragraph 8.4h of the 
proposed Code.        
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Question 4:  
What are your views on whether we have successfully incorporated the requirements 
of recommendation 8 relating to refunds in the Code? 
 
 
Response to Question 4: 
The proposed amendments extend beyond recommendation 8 of the Ofcom Report.   
Under paragraph 8.6.6(e) NO’s will be able to keep the balance retained for refunds 
for their own costs and expenses; this is an unjustified interference with the 
contractual and commercial relationship between SPs and NOs. Whilst most contracts 
between SPs and NOs will contain provisions entitling NOs to deduct sums for 
expenses incurred by them, these are matters between the respective NO and the SP.  
Prima facie, the monies retained by NOs belong in the first instance to the SP (and 
beyond to IPs) and whilst the Code interferes with an SP’s right to those monies for 
the benefit of regulation, the fact that these monies are prima held by a third party (the 
NO) for another party (the SP) should not be overlooked.  There is no justification for 
ICSTIS interfering with this contractual relationship and inviting NOs to retain and 
appropriate monies owed to an SP for a NOs own ‘expenses’.  Such a provision 
cannot be reconciled with the guiding principles which ICSTIS has identified in this 
consultation and will, if introduced, only lead to unnecessary disputes between NOs 
and SPs.           
 
 
Question 5: 
Can you provide us with your view on whether you believe that the procedures as set 
out in the draft provision in relation to Reviews are clear?   
 
Response to Question 5: 
The increased use of the review procedure is commendable. It should enable both 
SPs/NOs and ICSTIS to resolve matters much more quickly and at much less expense.    
 
 
Paragraph 8.7.2 of the proposed Code should be amended to make it clear to SPs that 
their right to apply for a review is without prejudice to their right to apply for an oral 
hearing.  Many SPs may not realise that they have both procedures available to them.   
        
 
Question 6: 
What are your views on whether the Chairman of the Hearing should be able to 
convene a conference for the purpose of providing directions? 
 
Response to Question 6: 
This is a welcome step and should expedite the oral hearing process since there will 
be no need to specifically request a directions appointment.  In addition, in order to 
ensure that oral hearings are set as quickly as possible, it is suggested that the 
following additions could be made to paragraph 8.8 of the proposed Code:- 
 
(i) upon request of an oral hearing under paragraph 8.8.3, a Chairman is 

appointed and notification is provided to the SP/NO within 48 hours of the 
request; 
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(ii) a directions appointment is set within 10 working days of the request for an 

oral hearing.  
 
Other comments on paragraph 8.8.8.1 of the proposed Code are set out below.    
 
 
Other comments on Section 8 
Section 8 (and proposed section 9) are the mechanism under which ICSTIS enforces 
its code.  It is therefore vital that these sections clearly set out ICTSTIS’ enforcement 
powers and provide SPs/NOs with fair, transparent and accessible procedures by 
which they can challenge paper adjudications.   It is respectfully submitted that the 
proposed changes under Section 8 (i)go too far and could end up stifling access to oral 
hearings and (ii) do not address some of the problems that currently exist with the 
application of Section 8 (now Part 7 of the Code) to the PRS industry.  These issues 
are particularly important where it is more likely than not that the current cap of 
£100,000 will be increased to £250,000 and it appears that NOs will now become 
subject to ICSTIS’ regulatory remit.   
 
 
Paragraph 8.6 Sanctions 
There are three issues that should be addressed:- 
(i) the extent of ICSTIS’ cap of £100,000 under the Act; 
(ii) ICSTIS’ ability to stop a service provider from providing any PRS services on 

paper adjudication (paragraphs 8.6.2(g) and 8.6.4 of the proposed Code); 
(iii) suspension of sanctions.  
 
The £100,000 Cap 
There is uncertainty about the extent of ICSTIS’ ability to fine under the Code. Whilst 
both Ofcom and the DTI appear to consider that ICSTIS’ ability to fine is limited to 
£100,000 per adjudication (see the Ofcom Report); a view which is consistent with 
sections 120(1), 121(1) to 121(5) and 123(2) of the Act and ICSTIS delegated powers 
under those provisions and with the proposed increase in the level of fines, ICSTIS 
considers that it is empowered under section 123 of the Act to fine up to £100,000 per 
breach.  In addition, the IAB has recently held that despite the view held by Ofcom 
and DTI, ICSTIS is entitled to fine up to £100,000 per breach (see PRS 
Communications v ICSTIS, 5 July 2005, paragraphs 54 to 80).  Without going into 
further detail on this issue (I am more than happy, if invited, to do so, having 
considered the legal position at some length), it is vital to properly consider and 
clarify this issue now, before a new Code is published and the level of fines increase 
by  some 250%.    
 
It is suggested that paragraph 8.8.2 is amended to make it clear that the level of fine 
which can be imposed per adjudication is that prescribed under section 123(2) of the 
Act, from time to time.   
 
Further, the current proposed draft of paragraph 8.6.2, under which ICSTIS “…may 
singly or in combination in relation to each breach…” is inconsistent with the Act 
and needs to be amended.  The paragraph as currently drafted, gives ICSTIS the 
discretion to fine up to the cap maximum as prescribed under section 123(2) of the 
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Act, per breach, and thereby exceeds the power delegated to ICSTIS under the Act. 
Whilst ICSTIS is clearly entitled to apportion any fine imposed against multiple 
breaches in any way it sees fit, ICSTIS does not have the power to fine up to cap 
maximum  per breach.           
  
 
Paragraph 8.6.2(g) and 8.6.4 
Whereas both SPs and individuals can be subject to a sanction which will prevent 
them from trading in the PRS market (the naming provisions), under the proposed 
paragraph (carried over from the current Code), only an individual has the right to an 
oral hearing under paragraph 8.8.4 before such a draconian sanction is imposed 
against them.  An SP on the other hand, can be prevented from trading in the PRS 
market on the basis of merely a paper adjudication, without any requirement for a full 
investigative and adjudication process by way of an oral hearing and appeal to the 
IAB.  These provisions unfairly discriminate against SPs (as entities) and are a 
wrongful interference with their economic interests under Article 1 of the First 
Protocol of the Convention.  Both SPs and individuals are equally entitled as a matter 
of law to a full investigation and consideration of whether the level of economic 
interference proposed is proportionate and are therefore equally entitled to be afforded 
an opportunity of putting their case at an oral hearing, before such a devastating 
sanction is imposed against them.  
 
The ability of a SP to seek the suspension of such a sanction is not a satisfactory 
safeguard. It is on balance highly unlikely that if the criteria for such a draconian 
sanction are met (particularly on paper), that any application for suspension would be 
successful.   
 
Paragraph 8.6.4 should be amended to enable both SPs and individuals to invoke the 
oral hearing process before such a sanction is imposed.  
 
 
It should be noted that in other areas (for example interference with the practices of 
solicitors), the ability to challenge a sanction the effect of which to is to stop an 
individual or an entity trading is much quicker than that afforded by the oral hearing 
process and the challenge itself is made not to the body which passed the sanction, but 
to a tribunal which is not biased, is independent and fully complies with the 
requirements of article 6(1).    
 
   
Suspension of Sanctions-Paragraphs 8.6.3 & 8.8.7 
The test of ‘exceptional reasons’ and ‘undue hardship’ are too high, particularly when 
measured against the fact that the sanction in question has only been determined on 
paper before an SP/NO has had an opportunity of challenging the Secretariat’s case 
and putting its own case before the panel.  With the obvious exception of the running 
of services which have been the subject of an investigation and consequential bar on a 
paper adjudication, there is no reason why other sanctions, in particular the payment 
of fines and even redress should not be suspended pending an oral hearing and there is 
no risk to consumers if these sanctions are suspended.  In addition, under the new 30 
day rule, and the increased requirements placed on NOs, the requisite fine amount 
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will probably be withheld in any event and the fine if upheld and not successfully 
appealed can be paid to ICSTIS. 
 
In addition, the new power to stay the oral hearing if a sanction has not been complied 
cannot be reconciled with the guiding principles which ICSTIS has identified.  This 
provision is a disproportionate restriction on the right of SPs/NOs to access the oral 
hearing procedure and is potentially a bar on an SPs/NOs right to a oral hearing and is 
an infringement of their article 6(1) rights, rights which ICSTIS is obliged to provide 
to SPs/NOs under article 6(1) and under the principles of good regulation set by the 
Better Regulation Task Force, where as an accountable regulator, ICSTIS should 
provide accessible, fair and effective complaints and appeal procedures.    
 
Indeed, there is much more danger for abuse of these rights when the stay provision is 
considered together with the new provisions under paragraph 8.6.3. If an SP/NO has 
invoked the oral hearing process and has unsuccessfully applied for a stay and/or 
cannot meet the sanction (for example as a result of impecuniosity arising out of 
sanctions barring services or directing NOs to withhold all monies owed to the SP) 
which with regard to fines will become increasingly likely (if as ICSTIS maintains the 
fines are £100,000 per breach and will be increased to £250,000 per breach, the fines 
could be seven figures), prima facie that SP could be deprived of its right to challenge 
the paper adjudication and have its services suspended and/or be at risk of further 
sanctions.  The effect of these provisions is to discourage oral hearings and challenges 
to adjudications and fetter SPs rights to a fair hearing and potentially dilute ICSTIS 
accountability as a regulator.            
 
Where an SP/NO has invoked the oral hearing procedure but cannot satisfy the very 
high threshold set for suspension of sanctions, there should be no bar to that SP/NO 
invoking the oral hearing process nor should the SP be at risk of having its services 
suspended or further sanctions imposed against it.  There are two alternatives, either 
the threshold is lowered to exclude fines and redress, or the proposed amendments to 
paragraph 8.8.7 and the introduction of paragraph 8.6.3 are not incorporated in the 
proposed Code.   
 
In addition, in light of the severe nature of some the sanctions, it is suggested that it 
would be fairer to SPs/NOs if they had quick access to the IAB to consider the issue 
of suspension of sanctions and/or the ability to instigate an appeal against a refusal to 
suspend a sanction.   
       
 
Pre-Hearing Process-Paragraph 8.8.8.1 
Two additions to the directions cannot be reconciled with the guiding principles 
which ICSTIS has identified in this consultation and are prima facie a bar to access to 
oral hearings, and the previous comments relating the infringement of SPs/NOs article 
6(1) rights, ICSTIS’ article 6(1) obligations and its obligations of accountability are 
repeated. 
 
1. The provision of security for administrative charges of ICSTIS is unjustifiable 

and disproportionate, particularly when considered against the fact that under 
paragraphs 8.9 and 2.5.2(d) administrative charges will be withheld by NOs in 
any event and ICTSIS will factor these charges when calculating the amount 
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of monies NOs should be directed to withhold from SPs.  Further, in a 
civil/commercial law context, the power to order security for parties’ costs can 
only be exercised in limited circumstances, where for example a party is 
insolvent or is out of the jurisdiction.  In addition, where ICSTIS as a matter of 
practice suffers no costs exposure (there being no provisions for the award of 
costs to successful SPs at the oral hearing stage) and automatically and/or 
usually secures its costs from NO withholds, there is no need to extend the 
pre-hearing directions to provide security for ICSTIS’ administrative charges. 
Finally, since administrative charges are probably built into ICTIS’ budget and 
ultimately extracted from industry levies, these charges should prima facie be 
covered in any event.        

 
2. The striking out of case if a direction is not followed.  Again, this is an 

unjustifiable and disproportionate measure.  In a civil/commercial law context, 
a case can only be struck out for non-compliance with directions in limited 
circumstances where for example a party has behaved contumaciously.  Most 
SPs who invoke the oral hearing process do so with the intention of 
overturning the paper adjudication and properly invoking that process, the risk 
of deliberate non-compliance must be relatively low and cannot be such as to 
justify the striking out of a case and the deprivation of the SP's right to an oral 
hearing.     If an SP has failed to comply with directions and this has a 
consequential effect on the timetable then the oral hearing date can be revised 
and the oral hearing adjourned. If the SP has invoked an oral hearing process, 
fails to comply with directions and fails to attend the hearing, then the case 
will be determined in their absence under paragraph 8.8.8.2 and in all 
likelihood the paper adjudication will be upheld.  In either case, there is no 
need to add a discretion to strike out the oral hearing before it is heard. 

 
                     
Recording-Paragraph 8.8.8.5 
This paragraph should be amended to make it clear that Applicant’s are automatically 
entitled to a sound recording of the hearing and that tapes should be supplied to them 
for no additional charge.   This is to avoid unnecessary debate about whether an 
Applicant is entitled to a tape recording and who should bear the cost burden of 
supplying the tape. 
 
 
Publication of Decisions-Paragraph 8.8.11 
In the event that a paper adjudication or an oral hearing decision are going to be 
challenged at an oral hearing or IAB appeal respectively, there should be no 
publication of the paper adjudication.  Publication of decisions can have detrimental 
effects on the reputation and businesses of SPs and where the decision is subject to 
challenge, should not be automatic.  Unlike the requirement to publicly pronounce 
judgments of tribunals which are independent and where the hearing is article 6(1) 
compliant, there is no such comparative requirement to publish paper adjudications 
which are subject to an oral hearing and/or appeal.  In addition, in the event that any 
decision is subject to either an oral hearing or an IAB appeal, then both the press 
office and members of the Secretariat should automatically be instructed not to pass 
any comment on the case to any consumers or press beyond the fact that the case is 
the subject of a further hearing or appeal.  This will avoid any sensationalist press 
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stories which are based on misunderstood or incorrect information which is provided 
to consumers (and then from them to the press) or to the press directly and is 
particularly relevant where the press has an ever growing interest in PRS ‘scandals 
and scams’.   
 
It is proposed that a publication procedure along the following lines could be easily 
introduced.  In light of the fact that SPs/NOs have 10 days in which to challenge 
paper adjudications, publication of paper adjudications should be delayed for 11 days, 
to enable the SP/NO to trigger the oral hearing process.  After this period has elapsed, 
ICSTIS could publish paper adjudications which are not going to be challenged.  In 
this way, the reputation of SPs/NOs who intend to challenge the paper adjudication is 
not prejudiced and equally ICSTIS is able to publish decisions which are not subject 
to challenge.         
 
 
Administrative Charge-Paragraph 8.9 
Several matters arise. 
 
1. Costs-consideration should be given to amending Section 8 to enable 

successful SPs to recover their costs from ICSTIS.  Whereas successful 
appellants can recover some of their costs at the IAB stage, there is no 
justification for depriving successful oral hearing applicants of the right to 
recover some, if not all, of the costs they have incurred by invoking the oral 
hearing process.  Under the current provision, the Secretariat has no costs 
incentive to settle cases or accept offers made to it by SPs. This in turn leads 
to oral hearings which could have been avoided.  If successful SPs/NOs could 
recover their oral hearing costs then both sides would face equality of costs 
exposure and this would ultimately lead to more settlements of oral hearings.   

 
1.1 Alternatively, paragraph 8.9 should be amended to include a provision that in 

the event that an SP/NO has succeeded at an oral hearing and/or has made an 
offer to the Secretariat for disposal of the oral hearing which offer has been 
beaten by the applicant and/or which has been unreasonably refused by the 
Secretariat, then the applicant should not have to pay any administrative 
charges or legal costs.         

 
 
2. Legal costs-currently SPs cannot challenge the legal costs undertaken by 

ICSTIS.  Prima facie, this is unfair and unjustifiable. If SPs are obliged to pay 
these costs then they should at least be able to challenge them.  At the very 
least, legal costs should be fully and properly identified with full particulars of 
the rates applied, the hours spent and the work undertaken being provided, 
particulars which solicitors/legal professionals are obliged to provide when 
charging for the work undertaken by them.  Whereas the rates for 
administrative costs are transparent, there is no transparency whatsoever for 
the legal costs which a service provider may be obliged to pay and ultimately 
in respect of which further sanctions for non payment may be imposed.  
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All these provisions are suggested in order to make the oral hearing process more 
consistent with other legal processes (civil/commercial) upon which the oral hearing 
process appears to be based. 
 
 
Final Comments on Part 8 
As set out earlier, there is considerable disparity between the enforcement regime of 
Ofcom under the Act and that of ICSTIS under the Code.  Whereas both regimes 
ultimately enforce sanctions relating to the same market, there appears little 
justification for the complete disparity and inconsistency between both regimes.  
Consideration should be given to revising Part 8 to make it much more consistent with 
the enforcement regime under the Act where sanctions are only imposed (save in 
exceptional circumstances) after a full investigation and NOs are given opportunities 
to remedy their breaches before sanctions are imposed against them.   
 
ICSTIS should make more use of the informal procedure and more actively engage 
with stakeholders and their legal advisers to find a way of remedying the breach when 
both the standard and emergency procedures are invoked.  Sanctions should where 
possible, be a last as opposed to a first resort, with SPs being given more 
opportunities to remedy their breaches and be guided as to how to make their service 
Code compliant.   Whilst it is understood that some services (for example Trojan 
diallers) cause immediate and considerable consumer harm and require intrusive 
regulatory intervention and deterrent sanctioning, these measures should be used 
sparingly for these types of exceptionally harmful services.    
  
  
ICSTIS is urged to give serious consideration to the proposals set out above since 
otherwise there is a serious risk that the PRS market will be stifled and many smaller 
legitimate operators will be forced out of the market. It is submitted that the 
combination of a likely 250% increase in the level of fines and the extension of 
ICSTIS’ regulatory regime to NOs (either indirectly under the proposed definition of 
NOs or directly under Section 9 of the proposed Code) could, if left unchecked, lead 
to a stifling of the PRS market, where PRS regulation does not encourage and support 
a competitive market whilst at the same time protecting consumers, but rather forces 
out those operators who do not have the resources to comply with the regulatory 
regime imposed upon them.  Many operators could well be unable to pay fines or will 
have their services suspended for failure to comply with sanctions and in addition be 
barred from challenging paper adjudications.  Ultimately, good regulation balances 
the needs of consumers with those of the market.  Whereas the enforcement model 
that Part 7 of the 10th Code (Part 8 of the proposed Code) suited a much smaller 
market, where much smaller fines and other sanctions were imposed, it does not suit 
the current market, where ever increasing fines are being imposed, emergency 
procedures are being invoked much more frequently and there are many more entities 
and individuals which will be regulated.      
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Section 9-Procedures concerning NOs 
 
Question 1 
What comments do you have on whether you believe the procedures as set out in the 
draft provisions relating to NO non-compliance are fair, clear, adequate and 
proportionate? 
 
 
Response to Question 1 
Please see the responses set out to sections 2 and 8 above.  
 
 
Other comments on Section 9 
 
Paragraph 9.1 
There is no equivalent provision enabling NOs to make informal representations to 
the panel before a paper adjudication as in paragraph 8.3(d).  It is suggested that it 
would be proportionate and consistent to retain this provision with regard to NOs and 
that in addition, it could enable matters of concern to be dealt with in a cost efficient 
manner.  
 
In addition, it is not clear why no provision has been made for the use of the informal 
procedure. Again, this is a cost effective and expeditious procedure which should be 
made available to NOs.    
 
 
Paragraphs 9.5 and 9.6 
There appears to be an inconsistency between paragraphs 9.5 and 9.6 of the proposed 
Code. Under paragraph 9.5, a direction will only be made after a NO has exhausted all 
processes of challenge (namely oral hearing and IAB). However, under paragraph 9.6 
ICSTIS may refer the matter to Ofcom, regardless of the NOs invocation of the 
procedural challenges under the Code.   
 
Accordingly, paragraph 9.6 should be amended to make it clear that it is only if the 
sanctions direction is not subject to the provisions of paragraph 9.5, that ICSTIS can 
refer the matter to Ofcom. 
 
Further, whereas it is clear that in the event of a gross breach of obligations a referral 
to Ofcom is justified, the threshold of more than one sanction per year is too low and 
disproportionate.  There may be instances where the NO is unable to comply with a 
direction and/or several reprimands have been issued and the failure remedied. In 
those circumstances there is no need to refer the NO’s conduct to Ofcom.  Indeed, 
such a measure would be counter-productive to ICSTIS’ direct regulation of NOs.               
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Section 10-Appeals 
                     
Question 1 
What are your views on whether the proposed amendment relating to the appeals 
procedure better reflects the purpose of the IAB and the modern public law of 
England and Wales? 
 
 
Response to Question 1  
Oral hearing decisions are made by the executive and/or an adjudicating body which 
by their very nature do not comply with article 6(1), which in turn requires the state to  
provide a right to challenge the decision before a judicial body which has full 
jurisdiction to deal with the case as the nature of the decision requires. That 
jurisdiction is held by the Divisional Court and it is that court which is ultimately 
empowered to consider the errors of administrative bodies.  Accordingly, whilst it is 
right that appeals to the IAB should not be re hearings and should be true appeals, it is 
wrong to confine the appeal grounds to ‘irrationality’ in the administrative law sense, 
on the grounds that the IAB fulfils a public law function analogous to that of the 
Divisional Court.     
 
It is suggested that the current limb under the Code, under which oral hearings 
decisions can be challenged if ICSTIS exercised its discretion ‘incorrectly’ (which in 
itself could include irrational decisions) is a better reflection of the IAB’s role and 
jurisdiction.   In addition, these provisions are arguably much more consistent with  
appeals to the Competition Appeal Tribunal under sections 192 and 192(5) of the Act. 
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Response to IAB Consultation 
 
Questions for Respondents 
Do you agree with the proposed amendments as set out above? If not, why not? 
 
Response 
Each amendment will be considered in turn. 
 
Paragraph 10.1 
See above comments to section 10 of ICSTIS consultation. 
 
Further, it is not clear why NOs should be able to appeal directly to the IAB without 
an oral hearing having taken place. This leads to an inconsistent appeals procedure of 
ICSTIS decisions, where SPs only have a right after an oral hearing whereas NOs 
have direct access to the IAB. Further, if NOs are to have these additional rights, then 
there will not have been a hearing on the merits and NO IAB appeals would have to 
be full hearings on the merits in order to be article 6(1) compliant. 
 
 
Section 3 
There is no justification for ICSTIS applying to the IAB Chair for an increase in the 
security deposit and/or for providing security for its costs. Appellants have an 
unfettered right to appeal and this right should not be fettered under any 
circumstances.    Both these proposals could fetter an appellant’s right to appeal and 
are a disproportionate restriction on an appellant’s access to the IAB and are in breach 
of article 6(1).  The appeal deposit should be a fixed sum which is equally applied to 
all appellants’ who invoke the appeal procedure, just as appellants in ordinary 
litigation are required to pay fixed sums for lodging appeals. If ICSTIS considers that 
the current sum of £5000 is inadequate then the transparent approach is to increase 
this sum.  Further, there can be no justification for ICSTIS seeking any security for 
their costs, particularly when one considers that appellants have no costs protection 
for oral hearings and under the new 30 day rule and the increased obligations on NOs, 
SPs monies will be withheld and ICSTIS will have already included a provision for its 
administrative costs within the amount it has instructed the NO to withhold.  
 
In civil/commercial litigation, an appellate court only places conditions on appellants, 
where (i)there is a fettered right of appeal (namely an appeal for which permission is 
required); (ii)where there are compelling reasons to do so; and (iii)where the appellant 
has already had a fair hearing before an impartial tribunal which is fully compliant 
with article 6(1).   All these features are clearly distinguishable from IAB appeals. 
 
The IAB is a necessary safeguard to SPs/NOs rights to a fair hearing under article 
6(1) and as such must remain unfettered. Two grounds are set out for introducing 
these amendments, neither of which can, on balance, be justified.  With regard to 
ICSTIS’ costs, the fact that on a few occasions ICSTIS may be out of pocket on costs 
is no justification for requiring appellant’s to provide security for these costs, 
particularly when under the new proposals, it is highly unlikely that ICSTIS will not 
have already withheld more than enough SP monies with NOs. With regard to the 
argument on unmeritorious appeals, this appears to be a direct attempt to fetter 
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appellants’ rights of appeal. If an appellant has an unfettered right of appeal, than that 
right is absolute and cannot be dependant upon an assessment of the merits. 
      
ICSTIS should not be entitled to fetter an appellant’s right of appeal in these or indeed 
any other ways.         
 
 
Section 4 
The points made in relation to section 3 apply equally here also.  The appellant’s right 
to appeal must remain unfettered, particularly where it is the very payment of the 
fines, costs and the imposition of sanctions, which are being appealed against. Indeed, 
to impose such a stay would effectively dispose of the appeal in ICSTIS’ favour and 
negate the very purpose of the IAB process.  
 
 
Section 11 
These increases are commendable and better reflect the costs which SPs and 
presumably ICSTIS incur on appeal together with those of the Tribunal itself. 
 
 
Questions for Respondents 
Do you believe that the IAB should consider other amendments to the Procedures? 
 
Response 
The following additional amendments should be made under Section 11:- 
Costs should ordinarily follow the event and should include the costs below.  If a 
party has lost and/or has unreasonably refused an offer to settle the appeal then that 
party should have an award of costs made against it.  With regard to the costs of the 
oral hearing, in the event that an appellant succeeded on appeal then those costs 
should be set-off against any fine that is imposed against it and/or in the event that the 
fine has been paid, repaid to it and/or paid by ICSTIS.    
 
This amendment would encourage settlement of appeals and would be more 
consistent with ordinary legal practice on appeals.   
 
The following additional directions under Section 11 should be added:- 
1. A direction prohibiting ICSTIS from publishing an oral hearing decision 

which is subject to appeal –in order to ensure that the appellant does not suffer 
any damage to its reputation pending appeal;  

2. A direction requiring ICSTIS to provide a transcript of the oral hearing with 
the costs of such transcript to be born equally by both parties. 

 
The following additional power under Section 12 should be added. The power to 
approve appeals by consent.  
 

Juliette Levy 
Selborne Chambers 
10 Essex Street 
London  
27 September 2005 
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