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Introduction 
 
Executive Summary 
This consultation document seeks views on the draft 11th Edition of the ICSTIS Code of 
Practice. In conducting the review we examined all areas of the 10th Edition of the Code of 
Practice and also considered the recommendations made in the Ofcom Review published on 
9th December 2004. 
 
The Committee wants to have the views of all those affected by the requirements of the Code 
before they are finalised. This consultation is presented in 10 sections. These sections reflect 
the Sections in the draft 11th Edition of the Code of Practice and contain a number of policy 
and issue-specific questions on which we would welcome comments and suggestions. We 
have only asked for responses to proposed amendments where there is a substantive effect 
on regulation by the proposed change. We have made structural changes throughout the 
Code but have not specifically asked any questions in relation to these changes.   
 
While we have not expressly sought feedback on all the changes we have made, we 
welcome comments on any and all aspects of the draft Code.   
 
The most significant amendments we are proposing are as follows: 
 

• Implementing the relevant Recommendations in the Ofcom Review 
• An amended definition of a network operator for the purposes of the Code of Practice 
• In specific circumstances allowing an information provider to take responsibility for 

breaches raised against its service provider.  
• The replacement of Guidelines with help notes 
• Examining the feasibility of introducing a ‘buy one, get one free’ type provision 
• Making some live services exempt from having to apply for prior permission 
• Including specific provisions for Directory Enquiries services, subscription services 

and SMS chat services.  
• Specified in more detail and widened the scope of price warnings for PRS advertised 

on television.  
 
In addition, we are seeking comments on the scope, and application, of ICSTIS regulation, as 
set by the ICSTIS Code, particularly in respect of the appropriateness of regulation for new 
and developing forms of content, mobile and otherwise.  
 
A copy of the draft 11th Edition of the Code can be found in Appendix A and will need to be 
read in conjunction with this consultation document.  
 
Introduction to ICSTIS 
ICSTIS, is the industry-funded regulatory body for all premium rate charged 
telecommunications services in the UK.  
 
We are non-profit making and currently consist of twelve part-time Committee members, 
supported by a full time Secretariat1. We regulate the content and promotion of premium rate 
services through our Code of Practice. As the regulator for premium rate services our vision 
is that anyone can use these services with absolute confidence. We investigate complaints 
and have the power to fine companies and bar access to services. In addition, we offer free 
                                                 
1 For ease of reference, this consultation document refers to the ‘Committee’ and the ‘Secretariat’. 
However, when the 11th Edition of the Code is launched, the references will be to ‘The Board’ and the 
‘Executive’. This is in line with the recommendations following the Governance Review carried out in 
2004 details of which can be found at www.icstis.org.uk.  
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copy advice and guidance to both existing and new service providers. We operate a system 
of prior permission for services of particular sensitivity where additional safeguards are 
necessary.   
 
Premium rate services 
Premium rate services (PRS) offer information and entertainment via phone, fax, PC (e-mail, 
Internet, bulletin board), mobile (SMS/WAP) or interactive digital TV. Services range from 
sports, voting and sex lines to competition, directory enquiry, chat and business information 
services, and currently vary in cost from 10 pence to £1.50 per call or minute (typically from a 
BT landline). Premium rate mobile services use short access codes – typically four or five 
digit numbers and will usually be shown on phone bills as ‘premium rate call’ or ‘high 
premium rate service’. Premium rate charging for mobile content is generally on a per text 
message or per transaction basis and include services such as ring-tones, logos and video 
clips etc. It is also feasible to pay for products that are delivered to a consumer subsequent to 
a premium rate charge being levied. UK-based landline premium rate services are normally 
carried on ‘09’ dialling codes and Directory Enquiry (DQ) services on 118 codes. The money 
paid for the premium rate service is shared between the telephone company carrying the 
service and the organisation providing the content. 
 
Approximately 30,000 services are in operation at any one time, generating an estimated 
revenue of around £1 billion in 2004. For more detailed information on ICSTIS, please go to 
our website at www.icstis.org.uk.  
 
Introduction to the Ofcom review 
Prompted by a dramatic rise in complaints from consumers about unexpected charges for 
premium-rate numbers on their phone bills, the DTI formally requested that Ofcom undertake 
a review of the regulatory arrangements with a view to making recommendations to improve 
them. 
 
Ofcom announced on 3 August 2004 that it would conduct such a review of the regulation of 
premium rate services with a view to improving measures to protect consumers from 
fraudulent and unscrupulous activity.  
 
Among the issues addressed by the Review was the question of whether ICSTIS had the tools it 
needed to regulate an industry with such a large number of participants in the value chain and 
whether there should be more responsibility put on specific elements in the chain. 
 
The Report was published on the 9th of December 2004 and contained 18 recommendations. 
Some of the recommendations are requirements directly affecting provisions in the Code – 
either by amendment or by introducing new Code provisions. In respect of the 
recommendations made, ICSTIS is consulting on whether we have successfully incorporated 
the recommendations in the draft Code and not whether the recommendations should be 
incorporated in the draft Code. We believe that this is the right approach given that the 
recommendations have been endorsed by the Government through the office of the Minister of 
State for e-commerce.  
 
Ofcom’s recommendations can be found at www.ofcom.org.uk. A list of the Ofcom 
recommendations is at Appendix D. 
 
Independent Appeals Body (IAB) 
The IAB hears appeals against ICSTIS’ decisions and adjudications. The IAB has asked 
ICSTIS to facilitate a consultation on its procedures as set out in Annex 2 of the 10th Edition 
of the Code of Practice. The IAB consultation document is attached at Appendix E.  
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Guiding principles in this consultation 
The draft Code and this consultation document have been developed with certain key 
objectives in mind. Our approach throughout has been guided by the principles of good 
regulation produced by the Better Regulation Task Force as endorsed by the Government. 
We want Code requirements to be transparent and proportionate, consistent in their 
approach and targeted at the issues of most harm and to be ones which put the appropriate 
accountability on all parties for their action. We have seen new developments in the industry 
in terms of services and the convergence of platforms. We are seeing new types of services 
that mix different services and platforms at the same time. We are also seeing voice services 
on short codes and are looking at voice over internet protocol type services emerging this or 
next year. Along with new types of services, we are also seeing new forms of consumer 
detriment and need to ensure that consumers are adequately protected at all times. In line 
with this thinking we have tried wherever possible to take a goal-based approach setting out 
the aim of a provision and giving service providers scope to decide how best to meet it, rather 
than prescribing in detail the action we think appropriate.  
 
How to submit your responses 
Responses should be submitted no later than Friday 23 September 2005 to:  
 
Suhail Bhat 
Policy Advisor 
ICSTIS, Clove Building 
4 Maguire Street 
London, SE1 2NQ 
Tel: 020 7940 7412   Fax:  020 7940 7456 
Email: sbhat@icstis.org.uk 
Web: www.icstis.org.uk 
 
Our preference is for responses to be sent by E-mail in Word format.  
 
Further copies of this consultation paper are available from:  
 
Christine Musumeci 
External Affairs and Policy Administrator 
Tel:  020 7940 7415   Fax:  020 7940 7456 
E-mail: cmusumeci@icstis.org.uk 
 
Publication of responses 
All responses are treated as public documents by ICSTIS unless respondents specifically state 
that their response is private. Please indicate on your response if you would like all or part of it to 
be treated as confidential. All public responses will be published on the ICSTIS website.  
 
Timescales and Next Steps 
Respondents are given 8 weeks to respond to this consultation document. After this time, 
ICSTIS will examine all responses received and determine how the Code of Practice should 
be amended. Once ICSTIS has amended the draft Code of Practice, it will be sent, in 
accordance with the Technical Standards Directive, to the European Commission for 
comment by other Member States on the Information Society provisions of the draft Code. In 
parallel, Ofcom will consult on its recognition of Code before it comes into force. The 11th 
Edition of the Code is therefore likely to take effect in the early part of 2006. 
  
ICSTIS expects there to be a transitional period of 4 weeks between Ofcom approval and the 
draft Code coming into force. Responses are welcomed on whether this is seen as 
reasonable in all circumstances.  
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Section 1 
Definitions 
 
This section of the consultation document sets out new proposals in relation to the definition 
of network operators for the purposes of the ICSTIS Code and also deals with questions 
around the scope of our regulation.  
 
We are proposing an amended definition of a network operator (NO) for the purposes of the 
ICSTIS Code. The role of the NO is fundamental to premium rate services regulation. Service 
providers are responsible for their services but depend on NOs for connectivity and on the 
supporting payment mechanisms.  
 
It remains crucial that we can quickly and readily identify the NO. We need to ensure that 
NOs can support ICSTIS by carrying out due diligence, providing information about premium 
rate service providers (SP), bar access to services where necessary and withholding revenue 
payments to SPs when requested.  
 
Increasingly, ICSTIS has been faced with companies claiming that they are NOs with little by 
way of evidence or ‘physical’ ability to show in what capacity they act in the premium rate 
value chain. Regulated parties in any sector need to be provided with certainty from the 
regulator as to their status and responsibilities. For this reason, we are proposing that 
network status for the purposes of the ICSTIS Code should be based on Condition 11 of the 
General Conditions of Entitlement as issued by Ofcom. Under this Condition, providers who 
provide publicly available telephone services and have a relevant turnover exceeding 
£40million for the financial year are obliged to apply for approval of their metering and billing 
systems from one of three designated bodies2. Currently there are 13 providers who have 
been approved and a further 14 providers awaiting approval. The lists are available at: 
http://www.ofcom.org.uk/telecoms/groups/mandb/.  
 
Some Providers have voluntarily chosen to obtain approval as a demonstration of best 
practice. We propose that the only companies that will be considered to be NOs for the 
purposes of the ICSTIS Code are those that are obliged to apply for approval or those that 
have a direct network connection with such a company.   
 
We do not believe that this approach prevents businesses securing premium rate numbers 
from Ofcom or being commercially active in the PRS sector. The approach merely seeks, for 
the purposes of regulatory oversight, to establish the capacity in which such a business acts 
i.e. as an NO, SP or Information Provider (IP).  
 

                                                 
2 The Ofcom Metering and Billing Systems Approval Scheme aims to enhance end-user confidence in 
the accuracy of charges from communications providers, by the testing and certification of the systems 
and processes involved in creating those charges and generating bills and prepay debits. 
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Draft paragraph 1.1.3 – Definition of a network operator 
In line with what is said above, we are proposing that the NO provisions be amended.    
 
Section 1: Question 1 
What are your views on our proposed definition of NOs? Do you believe that our proposal is 
workable and will help ensure that only those companies that can fulfil the obligations of a 
network can be considered a network for the purposes of our Code?   
 
Section 1: Question 2 
We have stopped short of including a requirement for NOs to become signatories to Artificial 
Inflation of Traffic (AIT) arrangements. What are your views on ICSTIS requiring AIT 
arrangements in the Code? 
 
Section 1: Question 3 
What comments do you have on whether there are any other ways for ICSTIS to define a NO 
for the purposes of the Code?   
 
Paragraph 1.1.4 – Definition of a service provider 
We have made a cosmetic change to the second paragraph off the Code provision so that it 
is more user-friendly. However, the scope of its application remains entirely unchanged.  
 
Section 1: Question 4 
What views do you hold on whether, through both the definition of a service provider and the 
new proposed definition of a network operator, we have managed to ensure that a company 
in the value chain can be easily identified?   
 
Paragraph 1.3 – Scope of the Code 
The scope of the regime is set by the PRS Condition and through ICSTIS’ Code of Practice.  
The PRS Condition defines those services and providers which are subject to Ofcom’s 
statutory backstop powers. The scope of the ICSTIS Code is approved by Ofcom under the 
terms of the Communications Act 2003. Over recent months, ICSTIS has had some informal 
discussions with both Ofcom and stakeholders over the scope of the 11th Code. 
 
Some stakeholders have argued that the Code need only deal with higher-priced services 
where the risk of consumer harm is highest. One stakeholder has suggested that branded 
portal services should not be covered at all on the grounds that responsible companies have 
no interest in abusing or confusing customers.  
 
On the first suggestion, ICSTIS is concerned that price-based floors could prevent it acting in 
the event of harm or setting a framework to prevent harm happening in the first place. This 
was addressed when Ofcom consulted on the future regulation of all Number Translation 
Services, particularly on 087 national rate numbers3.  We recognise too that the harms which 
come with content services may relate to the nature of that content or to the contact which 
comes from the service (e.g. with chat and date services). These issues are serious 
irrespective of pricing. 
 
In the mobile sector some have suggested that the statutory definition of PRS hinders 
consistency and business planning and should be replaced by a broader one covering 
commercial mobile content, at least insofar as it is paid through telephony and not credit card 
or other means.  
 

                                                 
3 See www.ofcom.org.uk for more details.  
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We continue to believe public trust in premium rate payment by short code or 09 numbering 
or new variations is based on a broad belief that abuses can be addressed. This is reflected 
in comments from leading broadcasters, networks and others who value the operational 
framework we provide.  
 
We understand the view that those who are less likely to cause consumer harm should not 
be caught by the regulations. We also recognise that the majority of businesses want to 
provide good customer service and protection and would not seek to run rogue services even 
if Codes or laws seemed to tolerate such behaviour. But we believe that regulation is 
necessary and must apply to all businesses. This principle of universality is reflected, for 
example, in the retail, food and financial services where well respected brands with a direct 
consumer facing market are not exempt from regulation. Within this framework the rules 
which apply to all should be proportionate and their enforcement should be targeted on those 
who pose the highest risk.  
 
During 2004/5 ICSTIS handled over 200,000 enquiries and over 75,000 complaints. NOs 
handled many customer complaints directly and we are deeply grateful for their help with 
problems over Internet diallers, services using automated dialling equipment and mobile 
subscription services. The level of public unrest and media and political attention in this 
sector is at an unprecedented level. At the same time the regulatory framework is generally 
thought to have been a major contributing factor to the growth in use of premium rate 
payment in the UK. 
 
Currently, therefore, ICSTIS believes that where there is a potential for consumer harm in 
PRS, regulations should continue to apply, even where it can credibly be argued that the 
regulated entities may have less incentive to cause harm than others. We are keen to debate 
these issues further. If some areas of lower risk continue to be regulated, ICSTIS believes 
that the application of the regulation should be proportionate to the extent of the risk of 
consumer harm. We would therefore welcome views on whether the existing balance and 
application of PRS regulations adequately reflects the degree of risk from various types of 
services. 
  
Finally, we are highly conscious of the fact that technological developments are accelerating 
and that few Codes, including ours, can keep pace if overly prescriptive in nature. There will 
be services as yet unthought of which may raise serious consumer issues and/or where a 
regulatory framework is going to be important. We would welcome comment on any aspect of 
the Code where you think the degree of prescription or specificity may prove a problem over 
time.  
 
Section 1: Question 5 
What comments do you have on the scope and application of the PRS regulatory regime? 
 
Section 1: Question 6 
Do you consider that PRS regulations should formally cease to apply in areas where the risk 
of consumer harm appears to be relatively low? If so, how could we identify and differentiate 
those areas within the context of broad definition of PRS? 
 
Section 1: Question 7 
Can you comment on whether existing PRS regulations are applied proportionately, with 
more intrusive measures sufficiently focused on higher risk activities or providers? 
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Section 2 
Administrative Provisions (Network Operators) 
 
This section of the consultation document sets out new proposals in relation to provisions 
that directly affect NOs.  
 
The NOs referred to here are those who contract directly with the SP. These are referred to 
by some, including Ofcom, as Terminating Communication Providers. For the purposes of 
this document, we have referred to them as NOs.  
 
General responsibilities 
In addition to proposing a new definition of an NO for the purposes of the ICSTIS Code as 
stated in Section 1 of this consultation, we are proposing to introduce obligations on 
prospective NOs prior to providing premium rate services.  
 
Draft paragraph 2.1.2 – Supply of information by a network operator 
This is a new paragraph that states that, prior to providing premium rate services, NOs must 
supply ICSTIS with information including evidence that the meet necessary criteria to be 
recognised as a NO for the purposes of the Code of Practice. This information is likely to 
include information which we would need in order to ensure that we can readily identify and 
communicate with a NO.  
 
Section 2: Question 1 
Can you see any issues or problems with NOs being able to provide ICSTIS with the 
requisite information on whether they meet the criteria to be recognised as an NO for the 
purposes of the Code? Please specify any other information you feel should be required? 
 
Draft paragraph 2.3.1 – Provision of service provider details 
Recommendation 2 of the Ofcom Report states that the ICSTIS Code should be amended to 
require NOs to provide ICSTIS with detailed information on the identity of the service 
providers with which they contract, including an address for service, emergency contact 
details and a UK customer service telephone number. They should also provide evidence of 
identity of relevant individuals. The recommendation goes on to state that the ICSTIS Code 
should be amended to include an obligation on NOs to take all reasonable steps to ensure 
that the information supplied to ICSTIS is accurate. The purpose of this obligation is to 
ensure that NOs carry out proper due diligence on the service providers with whom they 
contract. These changes will make it more difficult for service providers to provide false 
information and should discourage fraudulent individuals from seeking to enter the premium 
rate market.  
 
We have also included a new provision at 2.3.1(g) stating that the NO must satisfy itself by 
taking reasonable measures that services operating on its network comply with the ICSTIS 
Code.  
 
We are proposing to address Recommendation 2 in paragraph 2.3.1. 
  
Section 2: Question 2 
Can you comment on whether or not we have successfully ensured that recommendation 2 
of the Ofcom report (which states that NOs must provide ICSTIS with information on the 
identity of their SPs etc) has been transposed adequately in the draft provision?  
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Draft Paragraph 2.3.3 – 30 day rule 
Recommendation 4 of the Ofcom Report states that the ICSTIS Code should be amended to 
include an obligation on terminating NOs not to make payments to their service providers for 
at least 30 days after calls have been made. This will give ICSTIS more time to identify 
breaches of the Code and where appropriate to issue Directions to NOs requiring them to 
withhold funds pending the outcome of an investigation. The new Code requirement giving 
effect to Recommendation 4 is not “optional”. Once implemented we will expect networks to 
comply with the obligation created by the proposed provisions to ensure that they do not 
make payments to their service providers for at least 30 days after calls have been made. We 
envisage a targeted programme of monitoring of networks to ensure compliance is in place. 
 
In April 2005, ICSTIS consulted on an emergency amendment to the 10th Edition of the Code 
of Practice to incorporate Recommendation 4 in advance of the 11th Edition of the Code. We 
believe that the proposed amendment is justified and proportionate. Taking account of the 
responses, we concluded that the proposed amendment should be taken forward and on the 
basis that it will apply uniformly to all network operators. On 27 June 2005, Ofcom published 
its consultation on the Notification of approval of an emergency Code amendment to the 
ICSTIS Code of Practice. Through this consultation, Ofcom is proposing to approve the 
emergency Code amendment.  
 
However, at the time of writing this consultation document Ofcom is still consulting on the 10th 
ICSTIS Code (as amended) and therefore, the provision relating to the 30 day rule may 
change. Please note that the provisions as set out in the Ofcom’s consultation appear 
different from the provisions appearing in the draft 11th Edition of the Code. This is because 
the emergency amendment to the 10th Edition of the Code needed to make cross references 
to other Code provisions. The draft 11th Edition of the Code has been structured so as to not 
require such cross referencing. The effect of the provisions, however, remains unchanged.  
 
Draft Paragraph 2.4 – Number porting 
Recommendation 3 of the Ofcom Report states that additional obligations should be placed 
on NOs under the ICSTIS Code to provide ICSTIS with information about premium rate 
numbers that have been ‘exported’ (moved to another NO) and information on the NO to 
which they have been exported when directed to do so. While the recommendation states 
that information should be provided following a Direction from ICSTIS, in practice this will 
mean that ICSTIS will not have access to key information when it needs it. From an 
enforcement perspective, we would want to be notified of any intention to port premium 
numbers before it happens and without the need to issue a Direction. This will also ensure 
that services can continue to operate undisturbed. We are conscious of the fact that this 
proposal goes beyond the requirement as set out in recommendation 3.  
 
We are proposing to address recommendation 3 in a new provision at paragraph 2.4. 
 
Section 2: Question 4 
Can you provide comments on whether, from an enforcement perspective, there is 
justification for going beyond Ofcom’s recommendation 3 relating to number porting? 
 
Section 2: Question 5 
Can you provide comments on whether there are any practical issues or hurdles you can see 
in relation to number porting that need to be specifically addressed?  
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Draft Paragraph 2.5.4 – Network responsibility for shortfall in fines etc 
The proposed specific obligations on NOs to provide ICSTIS with information we require 
during an investigation or as part of a complaint are set out in paragraph 2.5 of the draft 
Code. In particular, we are proposing that NOs will be responsible for any shortfall in 
payment by the relevant SP of any fines, administrative charges or refunds when the shortfall 
is a result of an NO not complying with a Direction from ICSTIS or of a failure to comply with 
the 30 day rule (as set out previously).  
 
We are proposing new provision at paragraph 2.5.4 to reflect this principle.  
 
Section 2: Question 6 
Do you believe that the proposed provision on network responsibility for shortfalls in fines etc 
is clear in its application, effectiveness and proportionality? If not, why not?  
 
Draft Paragraph 2.6 – Network operator non-compliance 
Ofcom Recommendation 13 deals with NO non-compliance. It states that the ICSTIS Code 
should enable ICSTIS to impose a range of sanctions where NOs fail to meet their 
obligations under the ICSTIS Code. The sanctions include: 
 
• Reprimands 
• Fines 
• A bar on allowing premium rate services of a particular category for a defined period of 

time to run by a network and 
• A requirement to pay reasonable and valid claims for compensation 
 
We intend to provide a Statement to show how the sanctions will be determined and we will 
seek to work with interested groups in setting out our policy in this area. The procedures to 
be followed in dealing with an alleged non-compliance are set out at draft paragraph 9.1 of 
the Code and are dealt with later in this consultation. However, in summary, NOs will be able 
to request an Oral Hearing either when a breach is raised or following an adjudication. An NO 
will have the right to appeal to the Independent Appeals Body.  
 
We are proposing to address recommendation 13 in a new provision at paragraph 2.6. 
 
Section 2: Question 7 
Can you provide comments on ways in which we might amend or supplement the proposed 
text on network non-compliance to ensure that our approach meets the key principles of 
transparency, proportionality and consistency? 
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Section 3 
Administrative Provisions (Service Providers) 
 
This section of the consultation document sets out new proposals for change in relation to the 
provisions of the Code that will directly affect SPs.  
 
Help notes – Our Approach 
Currently, ICSTIS not only enforces a Code of Practice but also provides the industry with 
‘Guidelines’ that provide service providers with advice on how ICSTIS’ Committee interprets 
the various Code provisions. We believe that it is vital, for the sake of clarity, that anything 
that is a regulatory requirement is in the Code.  
 
We are therefore proposing to replace Guidelines with ‘help notes’. These will contain help 
and guidance for SPs by illustrating recent or current problems that consumers have had 
using a particular type of service. A sample help note is shown in Appendix B. As you will see 
from the help note, we have tried to keep the language simple.  
 
Section 3: Question 1 
What are your views on how useful you feel the format of ‘help notes’ will be and, in 
particular, do you have any comments on how to make them more useful to you? 
 
Section 3: Question 2 
What alternatives should we consider in providing the premium rate industry with regular 
guidance on how to operate premium rate services? For example, would more regular 
statements on how to comply with the Code provisions be useful?  
 
Section 3: Question 3 
How might ICSTIS help industry groups develop their own notes on Code compliance?  
 
Draft Paragraph 3.2.7 – Customer service arrangements 
Ofcom recommendation 9 states that SPs should be required in the ICSTIS Code to have 
adequate customer service and redress (refund) mechanisms, including a UK customer 
service telephone number. Reputable SPs do this already. We believe that by being more 
transparent to the consumer, confidence in the premium rate payment mechanism will be 
increased if all SPs meet this requirement. The provision also proposes a general duty on the 
SP to have mechanisms in place to deal with claims for refunds.  
 
We are proposing to incorporate recommendation 9 in a new provision at paragraph 3.2.7.  
 
Section 3: Question 4 
What are your views on the extent to which you believe the draft provision relating to the 
requirement for SPs to have in place customer service arrangements reflects the 
requirements set out in Recommendation 9 of the Ofcom Report? 
 
Section 3: Question 5 
How useful do you believe it would be to have a specific help note setting out examples of 
application in addition to the Code provision relating to customer service arrangements? 
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Section 4 
Information Providers 
 
This is a new section in the Code and sets out new proposals in relation to IPs, sometimes 
referred to as content providers.  
 
The Code applies to IPs who are defined within the Communication Act as providers of PRS 
and respect of whom the Condition applies. Under the 10th Edition of the Code IPs could be 
identified as “associated individuals” in respect of whom a ‘prohibition sanction’ could be 
imposed. This provision is included to clarify the position of IPs and to link their obligations to 
the possibility in limited circumstances that ICSTIS will pursue its processes directly with IPs. 
This is at 8.1.4 (dealt with later in this consultation).  
 
 
Section 4: Question 1 
What comments do you have on whether having provisions requiring IPs to comply with the 
Code are useful, practical and workable?  
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Section 5 
General Provisions Applicable to all Premium Rate 
Services (Service Providers) 
 
This section of the consultation document sets out new proposals in relation to the 
provisions of the Code that will directly affect SPs.  
 
Draft paragraphs 5.2 to 5.3 – Harm and Offence 
We have used the words ‘Harm, Offence and Fairness’ to replace the current words 
‘Decency and Honesty’. It is thought that the new words better reflect the principle of 
ensuring that service providers provide adequate protection for consumers from the inclusion 
of harmful or offensive material. Section 319(4)(a) of the Communications Act also talks 
about the degree of harm or offence likely to be caused by the inclusion of any particular sort 
of material. By adopting these words we believe that the provisions will operate against 
generally accepted standards and be consistent with legislation. 
 
The provisions contained in paragraphs 4.1 to 4.3 of the 10th Edition of the Code have stood 
the test of time. We believe they will continue to provide a framework of acceptability in the 
future.  
 
The only other changes we are proposing in this context are: 
 

• The inclusion of the word ‘distress’ at proposed paragraph 5.2.1b  
• Introducing a contextual element to paragraph 5.2.2. By adopting this stance, we 

believe that it will ensure that the content of the provisions can be judged against 
generally acceptable standards and will allow us to take into account the reasonable 
‘expectation’ of consumers using a premium rate service.    

 
Section 5: Question 1 
Do you have views on whether the proposed amendments to the harm and offence 
provisions are appropriate and will allow services to be judged more easily against generally 
accepted standards in society? Alternatively, please let us have any alternative wording that 
you believe we should consider in regard to the harm and offence provisions.  
 
Draft paragraph 5.4 - Internet Services 
 
Internet services using a dialler  
In reviewing online services in general we have sought to address the problem of restricting 
children’s access to inappropriate material on the Internet while, at the same time, ensuring 
that adults who can legitimately access premium rate internet services do so with the full 
knowledge of costs and any other implications.  
 
Background to regulating Internet services 
In the last two years the number of complaints received by ICSTIS specifically related to 
premium rate Internet services has rocketed4. As a result, on 6 August 2004, ICSTIS issued 
a Notification stating that service providers wishing to operate a premium rate dialler service 
must have submitted an application to ICSTIS by 27 August 2004. This included those 
service providers who were operating premium rate internet services at the time our 

                                                 
4 Between October 2003 and March 2005, ICSTIS received 69,000 complaints specifically relating to dialler 
services compared with only 26,000 complaints relating to all other categories of premium rate service.  
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Notification was issued. However, after 27 August 2004, no new service utilising a dialler was 
permitted without obtaining prior permission5.  
 
The use of age verification systems for Internet services 
In meetings with stakeholders we have been asked to consider the introduction of an age 
verification process. This becomes all the more important when we consider that mobile phones 
will have commercial content suitable for 18 year olds and over behind age verification systems 
and where the content is self rated with the Independent Mobile Classification Body (IMCB). 
Generally, age verification systems on the Internet require either the use of a credit card 
number, an adult verification code that can be purchased using a credit card or are based on 
independently issued ID (such as a ‘citizen card’).  
 
Our proposal 
We are aware that there are concerns from SPs relating to the introduction of age verification 
requirements. However, we believe that the introduction of age verification would prove 
successful in preventing unauthorised use and also ensure that consumers are in no doubt 
that they are going through a process involving charging for access to content. We believe 
that age verification could reduce the number of claims for unauthorised use by a minor. It 
was not made a requirement of the prior permission regime for online services as we felt that 
the introduction of such a system required greater consultation.  
 
We are now consulting on the proposition that SPs operating premium rate sexual 
entertainment services accessed on the Internet should put consumers through an age 
verification process and be able, if required, to demonstrate that it is robust. We are 
proposing to hold workshop meetings to discuss specific issues relating to age verification 
later this year. 
 
Section 5: Question 2 
Do you have any views as to whether you believe the additional protection of requiring the 
use of age verification for Internet services is necessary? 
 
Section 5: Question 3 
Do you have any comments on its practicability and any effects its introduction may have on 
premium rate service providers?  
  
Section 5: Question 4 
Can you offer any views on what you would consider constitute a ‘robust’ system of age 
verification for Internet services?   
  
Section 5: Question 5 
Are other practical and proportionate measures ICSTIS could take specifically in relation to 
preventing inappropriate access by minors to adult internet services? 
 
Draft paragraph 5.5.1 - Pricing Information 
Currently, the issue of pricing presents itself in two manifestations: the adequacy of requiring 
likely costs (as opposed to the absolute costs) and the issue of pricing prominence. In cases 
where no pricing information is present in promotional material, we believe that any breach of 
the Code is clear.  
 
Paragraph 5.5.1 of the Code states that service providers must provide the ‘likely charge’ for 
calls to premium rate services. The Code provision refers to the ‘likely’ charge because some 
originating networks add a charge as a result of higher origination costs to premium rate 
calls. We firmly believe that there is an onus on originating network operators to make extra 
                                                 
5 The Notification and the application form can be found at: www.icstis.org.uk     
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charges for engaging in premium rate services clearer to their customers – this is something 
that Ofcom is currently exploring specifically in its consultation on the regulation of Number 
Translation Services6.  
 
The issue of pricing proximity 
In pre-consultative meetings held with a cross section of representatives from the premium 
rate sector and from consumer research7, the most commonly suggested option for the 
provision of clearer pricing information was for there to be a closer or more specific proximity 
between the pricing information and the premium rate number or short code. For example, it 
was suggested that the pricing information should appear next to or directly under the 
number or code.  
 
This seemed like a practical way forward. However, on closer scrutiny we found there to be 
specific problems. In particular, we found the following:   
 
• There is a wide range of premium rate services and methods by which they are 

advertised.  To state with confidence that pricing is close enough to satisfy any such 
Code provision may require considerable prescription in the Code. Not all premium rate 
services show the consumer the premium rate number. Consumers do not always have 
to dial a number anymore. For example, pressing the ‘red button’ on digital TV can 
provide access to premium rate services.  

• For premium SMS services, if consumers receive an SMS promotion, they do not always 
have to dial either a short code or a ‘long’ code to enter a service.  

• The same short code can have many different price points attached to it depending on 
the service name/code which triggers a specific charge (including a zero charge tariff).  

 
Our Proposal in relation to the pricing provisions 
In light of the practical considerations, we are not proposing any changes to the pricing 
provisions as they stand. We are satisfied that, in general, consumers are not being 
deliberately misled by service providers in relation to the problems created by differential 
pricing and that we are able to deal with any such problems using existing Code provisions.   
 
We are proposing to move all the requirements for pricing information into this Section. This 
includes the pricing requirements for reverse-billed SMS services (in paragraph 5.5.1b) and 
premium rate Internet services (in paragraph 5.5.4).  
 
We believe that putting all the pricing requirements in one place in the Code is logical and will 
make it easier for service providers to find relevant information relating to their service. We 
are not clear whether the introduction of a pricing proximity requirement would provide a 
practical, workable alternative to the system that we currently use and we would welcome 
feedback from respondents to help clarify how such a proposal might work in practice.  
 
Draft paragraph 5.5.3 – Promotional material transmitted on television 
We have proposed an amendment at paragraph 5.5.3. The provision in the 10th Edition of the 
Code states that promotions during ‘programme time’ and which could cost more that £2 
must provide spoken pricing in addition to displaying the costs on screen. This provision was 
based on the old ITC rules which have ceased to apply. However, given the rise in 
complaints we have seen over the last year specifically relating to promotional material 
transmitted on television, we have widened the remit of this provision to mean that any 
premium rate service that advertises on television - whether during advertising time or during 

                                                 
6 The Ofcom consultation can be found at www.ofcom.org.uk 
7 Qualitative research was carried out by ICSTIS in February 2004 to gauge the extent to which 
consumers have awareness of what premium rate services cost and what drives this awareness. The 
research can be found at www.icstis.org.uk.  
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a television programme - and where the costs can exceed £2 must provide spoken pricing 
information in the form of a voiceover. In particular, this proposal is made because of concern 
which has arisen in relation to the television advertising of premium rate SMS services. We 
have had to address a number of issues specifically relating to the lack of pricing clarity when 
the pricing is scrolling and consumers have incurred higher charges than they had expected. 
In dealing with applications for prior permission for premium rate SMS services we have 
resisted the option of being overly prescriptive in setting out font sizes, colours of pricing etc. 
We believe that a spoken statement of the price will help to end consumer confusion as to 
the cost of services advertised in this manner.  
 
 Section 5: Question 7 
Can you comment on whether you believe that listing all the requirements for pricing in one 
place in the Code is logical and will make finding relevant information easier for service 
providers?  
 
Section 5: Question 8 
Do you have any comments on whether the inclusion of a pricing proximity requirement in the 
Code would be practical, enforceable and future proof? Would you consider that a pricing 
proximity provision  would be more effective as a series of prescriptive Code provisions or a 
generic Code provision supported by help notes?  
 
Section 5: Question 9 
Do you have views on whether you believe that pricing information should be spoken as well 
as displayed for television advertising? Do you believe there are alternative ways to provide 
pricing information to consumers in television promotions which we should explore?  
 
Draft paragraph 5.6 – Address Information  
We believe that consumers must be able readily to contact the service provider and that this 
requirement can be set out in a simpler, less prescriptive way. As a result, we are proposing 
to make amendments to paragraph 5.6.  
 
Section 5: Question 10 
Do you have any views on whether setting out the general principle of providing address 
information is better than being prescriptive as we currently are in the Code?  
 
Draft paragraph 5.9 - Use of the word “Free” 
ICSTIS has examined the feasibility of introducing a ‘buy one, get one free’ type provision. 
Given the wide proliferation of these types of promotions available in the non-premium rate 
world, we believe that it should be possible for premium rate service providers to offer similar 
services. Therefore, we are proposing a Code change to allow ‘buy one, get one free’ offers 
provided that the second premium rate product or service is of at least an equal value to the 
first and is provided at no extra charge. By adding such a provision our Code will also 
become consistent with the Code of Advertising Practice (CAP Code) as enforced by the 
Advertising Standards Association.   
 
We are proposing a new provision to address the issue of the use of the word ‘Free’ at  
paragraph 5.9.  
 
Section 5: Question 11 
Do you views on the inclusion of a ‘buy one get one free’ type provision in the Code and do 
you consider there to be any inherent risks in adopting such a provision which could lead to a 
greater degree of consumer harm? 
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Draft paragraph 5.13 - Services specifically targeted at children 
We are proposing to change the title of this section from ‘Children’s services’ to ‘Services 
specifically targeted at children’. We believe that this title better reflects the application of the 
provisions and the realities of markets such as ring-tones and mobile videos where services 
are marketed widely across all media and attract customers of all age groups. We have also 
moved the entire provisions to the ‘General’ provisions section of the draft Code.  
 
Maximum call costs 
Some in the premium rate industry have asked us to examine the feasibility of increasing the 
maximum call cost for services specifically targeted at children. Although these requests 
have been made, no real evidence either quantitative or qualitative has been put forward in 
support of this proposal. ICSTIS’ own consumer research has showed that some consumers 
believed that the current £3 limit is too high and have suggested a lower maximum tariff. We 
are also aware from recent research published by the National Consumer Council that 
children, on average, receive pocket money totalling £7.82 per week in Britain. In this 
context, a £3 maximum for PRS appears to be reasonable given the other competing 
demands for that pocket money8.  
 
We do not believe we have seen sufficient evidence to justify an increase in the maximum 
costs for children’s services. We would welcome views and evidence in favour of retaining, 
lowering or increasing the current maximum tariff.  
 
Section 5: Question 12 
Can you offer views on whether it is right and necessary to more carefully define what 
constitutes a children’s service? How could this be done?  
 
Section 5: Question 13 
Do you have any views on whether the maximum call costs for children’s services should 
remain at £3 or whether it should be varied? 
 
Section 5: Question 14 
What guiding principles do you believe might reasonably be applied if we were to consider an 
increase to the maximum tariff for children’s services and what additional safeguards should 
be considered in protecting children?  

                                                 
8 Shopping Generation, published by the NCC July 2005.  
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Section 6 
Provisions Relating Specifically To Live Services 
 
This section of the consultation document sets out new proposals in relation to the provisions 
of the Code that contain the rules governing live services.  
 
Draft paragraph 6.1 - Live services 
There is no longer an obligation on ICSTIS to maintain a prior permission regime for all types 
of live services as the duty that existed under Oftel’s regulations is no longer in force. We 
believe that the permissions regime, as it currently stands, treats all live services differently 
from other service without any continuing good reason. There appears to be little need for 
imposing a prior permission requirement on types of live service which may carry no greater 
risk than some non-live services9. We believe that there is scope to ‘roll back’ regulation in 
this area.  
 
We recognise that the ‘live element’ (the ability for people to chat freely to each other) of a 
live service makes it unpredictable. Promotional material may advertise a particular service 
as being available, but the precise content and length may differ from call to call. 
 
We know from experience that certain types of live service carry their own particular risks. 
There are ‘support’ services such as consumer credit services and counselling services 
which are likely to attract more ‘vulnerable’ consumers; there are live entertainment services 
which carry a significant risk of unauthorised use and high bills and which raise issues as to 
the risk of contact between strangers. There are advice and information services which, if 
delivered by unqualified persons, have the potential to cause significant consumer harm, 
particularly where information or advice relates to professional fields such as the law, finance 
or medicine. 
 
We have considered three separate options: 
 

1. Retaining the prior permission requirement for all live services. 
2. Retaining the prior permission requirement only for those types of live service 

identified as high risk: e.g. consumer-credit, counselling, Live entertainment (and, 
possibly, services with content relating to ‘professional’ fields such as the law, finance 
and medicine). 

3. Retaining the prior permission requirement for all live services, subject to a published list 
of specified ‘exceptions’ e.g. technical support etc. 

 
Our proposals in relation to live services 
We believe that the third option is the most targeted and proportionate. The advantages of this 
option are the following:  
 
• It would avoid the need to define every possible category of live service, other than those 

that we identify as low-risk. It ensures that ‘one-off’ live services that cannot be easily 
categorised but which may give cause for concern would remain within the permission 
requirement. It would also ensure that the criteria applying to prior permission remain clear. 

• The draft Code can refer to the ‘exceptions’ to the proposed rule. These exceptions could 
then be specified and listed on the prior permission help note. This list can then be amended 
as appropriate and necessary in a short space of time.  

                                                 
9 The largest category of live service applications in 2003 was that of technical support services (45% of all those 
received). This was followed by live information services (12%), live advice services (8%) and live entertainment 
services (6%). 
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• The specific conditions currently imposed on the proposed ‘exceptions’ through permission 
certificates (in particular maximum call costs) can be transferred to the Code, either as 
general provisions or as requirements for certain service types. 

 
We are proposing new draft Code provisions at paragraph 6.1 to reflect the above.   
 
Section 6: Question 1 
Do you have any comments or views on our proposed approach in relation to regulating live 
services?  
 
Section 6: Question 2 
Are there alternative options that we could consider in reducing the level of regulatory burden 
in this area while maintaining adequate levels of consumer protection? 
 
Draft paragraph 6.8.1 to 6.8.4 - Claims for compensation 
We are proposing to simplify the provisions relating to claims for compensation and make them 
less prescriptive. We propose to publish a help note to replace the explanatory parts of the 
provisions we have removed from the Code.  
 
Section 6: Question 3 
Do you have any views on whether you consider the draft provisions more clearly set out the 
regulations governing claims for compensation?   
 
Section 6: Question 4 
Do you consider the use of a help note in relation to these provisions is better suited than 
detailed Code provisions in providing examples of how the claims for compensation work in 
practice? If not, what could you recommend that might better achieve this aim? 
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Section 7 
Additional Provisions Relating To Specific 
Categories of Service (Service Providers) 
 
For ease of use, in Section 7 we have placed all the categories of service in alphabetical 
order.  
 
Draft Paragraph 7.2 - Betting tipster services 
We have taken the absolute requirements contained in Guideline 15 (which gives advice on 
how various provisions of the Code will be interpreted in respect of betting tipster services) 
and moved them into the Code. A help note will be drafted to provide detailed advice on how 
to operate such services.  
 
As a result, we are proposing new draft Code provisions at paragraph 6.2.  
 
Section 7: Question 1 
Can you offer your opinion as to whether you are content with the inclusion of the betting 
tipster provisions in the draft Code?    
 
Draft paragraph 7.3 - Chat, Contact and Dating Services 
The chat, contact and dating provisions of the 10th Edition of the Code do not contain any 
specific requirements for SMS or MMS based services. Currently, ICSTIS operates a prior 
permission regime on all premium rate text chat services. By putting the specific 
requirements currently contained in the prior permission certificates of those service 
providers operating such services in the Code, we will be able to remove the requirement for 
prior permission.  
 
Currently, service providers must use reasonable endeavours to ensure that the participant in 
any chat service is an authorised user and that nobody under the age of 18 uses virtual chat 
or contact and dating services. The only exception to this has been non-adult text chat 
services offered to the 16-17 age groups. This exception is currently stated in the Guideline 
for SMS services and in prior permission certificates. We are proposing that this rule and 
those specific to group chat text services are included in the Code. We are also proposing 
that, in the case of MMS or SMS services, the STOP command must be made available to 
consumers.  
 
As a result, we are proposing the draft Code provisions at paragraph 7.3  
 
Section 7: Question 2 
What views do you hold on our proposals in relation to chat, contact and dating services? 
 
Section 7: Question 3 
What views do you hold on whether the proposed provisions are adequate to prevent use of 
adult chat services by younger children?  
 
Draft paragraph 7.3.5 and 7.3.6 – Reasonable and valid claims for compensation 
In respect of chat, contact and dating services, we are proposing to include in the draft Code 
provisions relating to service providers’ responsibility for paying reasonable and valid claims 
for refunds. In the 10th Edition of the Code, the service provider is required to pay 
‘compensation’. We believe that the proposed amendment better reflects the aims of the 
provision we currently enforce. It is our belief that most consumers who complain about such 
services would like a refund for any money spent on taking part in the service. We are also 
proposing to include this as a specific duty on service providers in respect of chat, contact 
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and dating services. We believe that this requirement is specific to chat, contact and dating 
services due to the greater potential for consumer harm and the provision is separate from 
the proposed general duty on service providers to consider claims for refunds contained in 
paragraph 3.2.7.  
 
We are proposing new draft Code provisions at paragraphs 7.3.5 to 7.3.6.  
 
Section 7: Question 4 
Do you have any views on the appropriateness of having specific provisions relating to 
service providers’ responsibility for paying reasonable and valid claims for refunds for chat, 
contact and dating services given that there is a general duty on service providers to consider 
claims for compensation for all services? 
 
Draft paragraph 7.6 - Directory Enquiries (DQ) Services 
At the time of the launch of the 118 services in December 2002, ICSTIS decided that all 
those service providers intending to operate DQ services should be subject to a ‘prior 
permission’ requirement. A Guideline was issued which amplified the provisions of the Code 
of Practice as it applied to this new industry sector. The Guideline also set out specific 
conditions for the way in which DQ services should be promoted and operated, which have 
been included as standard in all permission certificates which have been issued. 
 
We propose that DQ services should no longer be required to obtain prior permission. We 
plan to move the specific requirements set out in the prior permission certificates into the 
Code. The proposed provisions take into account the results of our consultation on the DQ 
Guideline in February 2004.  
 
Some DQ service providers have made the point to us that some frequent users of DQ 
services find the need to have the price for onward call connection repeated to them 
annoying. We would welcome any evidence that supports this view along with any comments 
on what alternatives could be made that would streamline the regulatory requirements whilst 
not undermining the need to ensure adequate consumer information is conveyed to all 
consumers. If there is evidence that shows that all or nearly all consumers do know what the 
cost of onward connection is then ICSTIS would be willing to re-consider the requirement to 
give this information as long as the original promotion for the service makes any onward 
connection costs abundantly clear. We would particularly welcome the views of consumer 
groups on this point also.  
 
In March 2005, the National Audit Office published its report on the liberalisation of DQ 
services10. In the report it stated that both Ofcom and ICSTIS should ensure, in forthcoming 
consultations, that the provisions in the ICSTIS Code remain appropriate. Through this 
consultation we hope to ensure that the provisions governing the regulation of DQ services 
do remain appropriate.  
 
As a result, we are proposing new draft Code provisions at paragraphs 7.6.  
 
Section 7: Question 5 
Do you have any views on whether you believe that the proposed provisions clearly set out 
the regulations applicable to DQ services and are proportionate and appropriate? 
 
Draft paragraph 7.8 - Pay for product services 
We currently consider pay for product services to be those where a product or service is 
delivered either to a geographical address or by electronic means, such as a mobile ring tone 

                                                 
10 The full National Audit Office report can be found at www.nao.org.uk. 
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download, and for which the call must be completed before the product or service will be 
delivered. The provision should be flexible enough to deal with future services or products. 
However, it was specifically written with long duration (fixed line) pay for product services in 
mind.  
 
There has been a large increase in the number of pay for ‘downloads’ or ‘electronic content’ 
services now available and an increasing number are being offered as subscription services. 
There is currently no specific Code provision to deal with the ‘sale’ of electronic content provided 
on a single purchase or on a subscription basis.  
 
Currently under the Code, there is a split between that electronic content which we believe to be 
‘products’ (ring-tones) and electronic content we do not consider to be products (football alerts). 
We believe that this will increasingly cause problems of interpretation of the Code and will 
constantly require clarification if the Code is left in its current form.  
 
We believe that a better model would be to separate subscription services from those relating to 
pay for product services. Under this model, the Pay for Product section would only apply to 
those products bought as a single purchase. And all products bought under a subscription would 
be dealt with under different specific provisions. In this way, we believe that the arbitrary 
distinction between goods that we recognise as products and those we don’t would therefore 
cease to exist.  Products bought as a single purchase would include all physical and electronic 
content – e.g. an information alert, a video, a ring-tone etc.  
 
As a result we have included in draft paragraph 7.8 provisions specifically governing pay for 
product services. 
 
Section 7: Question 5 
What are your views on our approach to pay for product services? Do you believe that the 
approach will increase clarity? If not, why not? Are there other alternative options you believe 
we should consider in clarifying the regulations in respect of pay for product services?  
 
Draft paragraph 7.9.6 – Maximum cost for non-live sexual entertainment services 
There is currently a prohibition on non-live sexual entertainment services costing more than £20. 
Recently, we have been asked by various members of the mobile industry to consider lifting this 
restriction for content of a sexual nature purchased on handsets given that persons under the 
age of 18 cannot view the content and that any ‘adult’ content must be classified under the 
IMCB Framework. For these reasons, we have recently allowed SPs to apply for permission to 
operate pay for product SMS subscription services containing sexual content costing more than 
£20. We have extended the spirit of this waiver by including in paragraph 7.9.6 a means for SPs 
to apply for permission should they wish to exceed the £20 maximum.  
 
Section 7: Question 6 
Do you have views on whether you consider our approach in respect of the maximum cost for 
non-live sexual entertainment services fair, proportionate and necessary?  
 
Draft paragraph 7.10 - Subscription services 
ICSTIS issued a Statement in January 2005 which reminded service providers of their 
obligations under the Code in relation to subscription services paid for by premium rate SMS. 
We believe that these services have the potential to cause serious consumer harm – particularly 
in relation to children even if the services are not specifically targeted at children. We believe 
that the Code should be more prescriptive to help clarify the rules regulating such services. The 
proposed provisions have been written as a result of extensive pre-consultative discussions with 
stakeholders. As a result, the provisions are prescriptive and cover areas such as messages to 
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be sent to subscribers on entering a service, the content of reminder messages and the 
frequency at which they should be sent and how consumers can exit services.  
 
We are proposing new draft Code provisions at paragraphs 6.10.  
 
Section 7: Question 7 
What are your views on whether you believe the draft provisions for subscription services will 
adequately safeguard consumers while, at the same time, allow service providers to continue 
providing a variety of subscription services?  
 
Section 7: Question 8 
Are there other alternative options you believe we should consider in clarifying the 
regulations in respect of subscription services?  
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Section 8 
Procedures and Sanctions 
 
This section of the consultation document sets out new proposals including those for dealing 
directly with IPs in specific circumstances and making amendments to the Emergency 
procedure.  
 
Draft paragraph 8.1.4 – Complaint investigation 
We recognise that the value chain for PRS is highly fragmented and that as a consequence 
there are a number of companies which are considered to be SPs but which do not operate 
premium rate services themselves. These are companies that act as resellers, aggregators 
or bureaux, often providing the link between an NO and an Information Provider (“IP”). In 
some instances we have entered into correspondence with IPs where there has been good 
reason to do so. Although because of the number of IPs and their relative remoteness it is 
impractical to deal directly with IPs in most cases.  
 
We have looked at ways in which to try to ensure that, in our adjudications, it is made clear 
who the culpable party is. We are proposing that where we raise breaches of the Code and 
those breaches have been caused by actions taken by an IP who accepts full responsibility 
for the service and accepts full responsibility for any sanctions levied then we can deal 
directly with those IPs. This would be subject to the proviso that the SP will retain 
responsibility for compliance if the IP fails to comply with any sanction imposed by ICSTIS. 
However, it is important to realise that if the ICSTIS Committee imposes a bar on services, 
that the SP would still be the party we would turn to in the first instance to ensure 
compliance.  
 
Section 8: Question 1 
Could you comment on whether you agree with the proposed model to deal with IPs? Do you 
consider that it is a workable alternative? We welcome comments on whether you can see 
any other ways in which we can deal with IPs directly.     
 
Draft paragraph 8.4d – Emergency Procedure 
In the first few months of 2005, ICSTIS has seen the need for a 500% increase in its use of the 
Emergency Procedure11. Each time the Secretariat sees a case that satisfies the criteria for 
invoking the Emergency Procedure, it must first seek Committee approval. In many cases, 
several services operating at the same time or in close proximity have similar characteristics and 
the Emergency Procedure must be invoked individually. We are concerned that administrative 
delays could prolong consumer harm. As a result, we are proposing that, when the Secretariat 
has approval for an Emergency Procedure and, within 10 days after the procedure is invoked, 
other cases with substantially the same characteristics come to light, the Secretariat need not 
seek further approval from the Committee for the other similar cases. This process would be 
closely monitored by the Investigations Manager who would have to be satisfied that the 
services and their promotional material do have the same characteristics as the one that the 
Committee originally invoked the Emergency Procedure against. This would mean that in very 
specific circumstances the Secretariat would be empowered to invoke the emergency procedure 
against SPs.  
 
We are proposing a new draft Code provision at paragraph 8.4d.  

                                                 
11 In March 2005, ICSTIS issued a statement on our plans for making more use of the Emergency Procedure in 
the ICSTIS Code of Practice to combat a series of cases causing significant consumer harm. The statement can 
be found at www.icstis.org.uk.  
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We are proposing to increase the length of time the services provider needs to respond to 5 
working days following the Emergency Procedure being invoked. Accordingly, we have made 
an amendment to paragraph 8.4e.  
 
As a result of this increase, we believe that there is a consequential need to increase the 
length of time for the Secretariat to put a case before the Committee. We are proposing an 
increase to 14 working days.  
 
We only invoke the Emergency Procedure in cases where we believe that a breach of the 
Code has taken place which is serious and requires urgent remedy. In such cases services 
are prevented from operating. We recognise that, in some instances, SPs may be able to 
rectify the breaches immediately. We believe that if an SP can make necessary amendments 
to make the service subject to the Emergency Procedure compliant with the Code then the 
SP should be allowed, with agreement from the ICSTIS Committee, to operate the amended 
service pending the outcome of the investigation. The case can then progress as a standard 
case under the ICSTIS Code provisions. However, this would not restrict the Committee from 
applying any sanction it sees fit. At this stage we are merely seeking comments as to 
whether you believe this would be a good system to implement and believe that more 
discussions are required with members of the industry before a Code provision is drafted. As 
a result, we have not suggested wording for this provision but would welcome comments on 
its feasibility and practicality.  
 
Section 8: Question 2 
What are your views on the Secretariat being able to invoke the Emergency Procedure in 
cases that exhibit similar characteristics?  
 
Section 8: Question 3 
Do you have any views on the timescales required for service providers and the Secretariat 
to be increased?  
 
Draft paragraph 8.6.6 – Refunds 
We are proposing new provisions at paragraph 8.6.6 outlining the procedures and 
responsibilities of service providers and network operators should redress (refund) be imposed 
as a sanction by ICSTIS.  
 
Recommendation 8 of the Ofcom Report states that where a refund is ordered as a sanction 
against an SP and when directed to do so by ICSTIS, terminating NOs should make funds 
withheld by them available for consumers to claim redress for three months after adjudication 
under the ICSTIS Code. Throughout the draft Code we have replaced the word ‘redress’ with 
‘refunds’ as that is what we and Ofcom believe more accurately reflects the intention of the 
word in the sense of recompensing consumers for payments made rather than for any wider 
detriment. We intend to provide a help note to show how recommendation 8 would work in 
practice and plan to work through with interested groups developing processes and best 
practice in this area.   
 
We are proposing to address recommendation 8 in the draft provision at paragraph 8.8.6.  
 
Section 8: Question 4 
What are your views on whether we have successfully incorporated the requirements of 
recommendation 8 relating to refunds in the Code?  
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Paragraph 8.7 – Reviews 
It is intended that greater use of Reviews should be made. These are more informal than Oral 
Hearings and require no legal representation for either party. We believe that they are 
particularly useful when a service provider would like to challenge the sanction imposed or 
questions the grounds for an application for prior permission being dismissed. Applying to have 
a Review does not prevent a service provider from seeking an Oral Hearing.  
 
We are proposing amended provisions at paragraph 8.7 dealing with Reviews.  
 
Section 8: Question 5 
Can you provider us with your view on whether you believe that the procedures as set out in 
the draft provisions in relation to Reviews are clear? 
 
Paragraph 8.8 – Oral Hearings 
We have examined the Oral Hearings process and are proposing that the Chairman of the 
Hearing will give Directions in every case to enable the Hearing to happen quickly and fairly. He 
should have the express power to convene a conference for the purpose of providing directions 
if it is deemed necessary. The conference can be by phone, e-mail or in person and will be 
dependent on the level and complexity of the case. The express aim here is to minimise delay 
and costs to parties. 
  
Section 8: Question 6 
What are your views on whether the Chairman of the Hearing should be able to convene a 
conference for the purpose of providing Directions?  
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Section 9 
Procedures concerning network operators 
 
This section of the consultation document sets out new proposals in relation to the provisions 
of the Code that will directly affect NOs in respect of non-compliance.  
 
Draft paragraph 9.1 – Network operator non-compliance 
As the proposed new Code will contain provisions allowing ICSTIS to impose sanctions against 
NOs we have included at paragraph 9.1 new procedures concerning NOs where the network 
operator has failed to comply with its obligations under this Code (whether the subject of a 
Direction or not).  
 
The draft provisions for Oral Hearings are similar to the Oral Hearings process offered to service 
providers and have been written to be fair, clear, adequate and proportionate.  
 
Section 9: Question 1 
What comments do you have on whether you believe the procedures as set out in the draft 
provisions relating to NO non-compliance are fair, clear, adequate and proportionate?    
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Section 10  
Appeals 
 
This section of the consultation document sets out a new proposal in relation to the 
provisions of the Code that deal with Appeals against an ICSTIS adjudication.  
 
ICSTIS proposes to bring the grounds for appeal against oral hearings involving service 
providers and against adjudications involving NOs more in keeping with modern public law 
procedure. The purpose of the IAB has always been to provide a body and an avenue of 
appeal which is independent of ICSTIS, compliant with Article 6 of the European Convention 
on Human Rights (which is incorporated into English law by the Human Rights Act) and a first 
port of call prior to the Administrative Court (if this should prove necessary). As with the 
Administrative Court, this appeal right exists to flush out errors of fact or law or irrationality in 
decisions. As with the Administrative Court, the IAB's function is not to simply rehear a case 
de novo. 
 
It is therefore considered that the existing wording of the grounds of appeal contained in 
paragraph 10.1 do not reflect accurately the purpose of the IAB and the third limb of grounds 
is altered accordingly. 
 
It should be noted that ICSTIS is not, by this proposed amendment, altering the procedures 
of the IAB, which are a matter for the IAB itself. 
 
Section 10: Question 1 
What are your views on whether the proposed amendment relating to the appeals 
procedures better reflects the purpose of the IAB and the modern public law of England and 
Wales?  
 


