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Introduction 
1.1 The twelfth edition of the PhonepayPlus Code of Practice (‘Code’) came into force on 

1 September 2011. The Code’s twelfth edition represented a significant change in 
PhonepayPlus’ approach to the regulation of the premium rate services (PRS) 
industry from a prescriptive rules-based approach to one based on consumer 
outcomes. This, along with the introduction of a Registration Scheme, marked a new 
chapter in the regulation of premium rate services in the UK.  

 
1.2 This transition has proved successful. The new Code and its implementation has 

proved effective in ensuring consumer protection and has been welcomed by industry 
which recognises that distributing responsibility for compliance along the value-chain 
is both proportionate and targeted.  

 
1.3 We continue to believe that the regulatory approach set out in the twelfth edition of 

the Code is the right one and we also recognise the importance of regulatory 
continuity and stability. Therefore, PhonepayPlus is not proposing to review the 
fundamentals of the Code, such as the six Code outcomes.  However, our 
experience of applying the Code over the past two years as well as a consideration of 
future challenges and opportunities facing the PRS industry suggest to us that there 
is scope to further develop and improve some aspects of the Code. We are therefore 
carrying out a technical review of the Code to address those issues. This will lead to 
a refinement of the existing Code, rather than to a new Code. 

 
1.4 The Code review will also take into account changes being introduced as part of 

Ofcom’s review of Non-Geographic Call Services (NGCS). Amongst other things, 
Ofcom’s review has outlined its intention to introduce a new, unbundled tariff on 
revenue-sharing number ranges and a new service charge cap for per minute and 
drop charges on the 09 number range. It will also cap the service charge element on 
087x calls to 13 pence per minute.  

 
1.5 In scoping the review, PhonepayPlus has identified a range of areas of the Code that 

could be improved. Given its span, the review will consider changes to the current 
Code of Practice in four areas. These are: 
 

a) Amendments resulting from Ofcom’s forthcoming legal instruments on NGCS.  
b) Changes to ensure the Code is future proofed for current and future market 

developments. 
c) Technical amendments to Parts Three and Four of the Code to streamline 

investigations and adjudicatory processes. 
d) Improvements to support the principle of ‘polluter pays’. 

 
1.6 Through this Call for Inputs, PhonepayPlus is seeking the views and evidence of 

interested stakeholders ahead of a formal Code consultation process scheduled for 
early 2014. As well as demonstrating a strong desire to engage stakeholders 
throughout the journey of this review and obtain feedback, this will also enable 
PhonepayPlus to submit to the European Commission and publish thereafter a 
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revised Code of Practice ahead of Ofcom’s changes to the NGCS framework due to 
take effect in April 2015.  

 
1.7 This document does not set out formalised proposals for amendments to the Code; it 

outlines the areas that we are currently considering amending. The Call for Inputs 
therefore is seen as an additional step to enhance the process of developing 
proposals in conjunction with stakeholders. This process will include other forms of 
engagement including a series of workshops with industry and consumer groups, 
further stakeholder engagement and evidence gathering processes as well as the 
formal consultation process. 

 
1.8 At this stage, stakeholders’ views and evidence will help shape the formal 

consultation process and, ultimately, the revised Code. All views and opinions will 
input into PhonepayPlus’ analysis and proposal development processes where 
proposed amendments to the Code will be developed and progressed.  

 
1.9 PhonepayPlus is particularly interested to hear stakeholder views on the scope and 

breadth of the review, any areas where the current Code might be improved, which 
we have not included in our current thinking, and our current approach to identified 
issues. Where appropriate, we would very much welcome evidence from 
stakeholders that will assist PhonepayPlus in determining proposed amendments to 
the Code.  

 
1.10 The following pages detail the areas and provisions of the Code that PhonepayPlus 

is currently considering, at this juncture, as part of this review under the four themes 
listed. This is not a closed list. We very much welcome additional suggestions from 
stakeholders for further potential amendments. If you do have suggestions, please 
evidence your proposal so that we can consider whether to take it forward to formal 
consultation.  

 
1.11 The Call for Inputs document also lists a number of questions to which we would 

welcome responses. Details about how to respond can be found on page 19. All 
specific Code provisions referred to are set out fully at the end of this document for 
ease of reference and to aid provision of feedback.  

 

Q1. Do you agree with our overall approach to this Code review? If not, why not?  

Q2. Is there anything else we should be considering?  
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Section 2: NGCS 
2.1 Ofcom published its consultation on its NGCS policy position in April 2013, which 

aims to simplify calls made to non-geographic numbers. In doing so – and of 
particular relevance to the PRS industry – Ofcom proposes to introduce a new 
unbundled tariff structure on revenue sharing number ranges and new price caps on 
09 numbers.  

 
2.2 The new unbundled tariff will separate the amount paid to the phone company which 

originates the call (‘the access charge’) and the amount paid to the service provider 
(‘the service charge’). This is intended to increase consumer awareness of the price 
of the call and the amount that goes to the consumer’s Network operator and the 
service provider.  

 
2.3 In addition to the new unbundled regime, Ofcom is also proposing to introduce a new 

service charge cap on the 09 number range (Ofcom had originally intended to 
introduce this on the 118 range as well but believes this is now inappropriate). The 
new cap, set at £3 per minute plus VAT, replaces the current cap of £1.28 plus VAT 
per minute from a BT line (equivalent to £1.53 per minute). Ofcom is also introducing 
a new cap of £5 plus VAT on drop charges on the 09 number range.  

 
2.4 These changes have the potential to impact on current provisions within the Code, 

which we are currently considering amending.  

 
Spending Caps:  

2.5 Rules 2.3.12 (a) and (b) set out total call spending caps on sexual entertainment 
services and services that are particularly attractive to children. These currently stand 
at £25.54 plus VAT and £2.56 plus VAT respectively at which point calls must be 
terminated.  PhonepayPlus also applies some other spending caps which are outside 
the Code (for example to live entertainment services, such as psychic services).   

 
 
2.6 Given that new per minute pricing caps on the new service charge element are being 

introduced on the 09 number range and total call cost caps have not been revisited 
for 16 years, PhonepayPlus believes spending caps (both Code and non-Code based 
ones) should be reconsidered to ensure consumer protection whilst also being 
proportionate and encouraging innovation.  PhonepayPlus’ review of spending caps 
will consider, firstly, whether spending caps with a forced release remain necessary 
for some or all of these services and secondly will consider at what level spending 
caps should be set at where they are retained. 

 
2.7 The rationale for spending caps with a forced release has been the need to protect 

vulnerable consumers as well as recognising that a telephone provides the means of 
access to essential services. If lost as a consequence of not being able to pay a high 
bill, this will have ramifications beyond the bad debt itself, causing the consumer to 
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lose an access mechanism to other (essential) services.  In the case of children, the 
vulnerability is obvious and we consider that the case for maintaining spending caps 
on children’s services is a very strong one (albeit the precise level of cap could be 
reviewed).  In the case of other services, such as sexual entertainment or live 
entertainment services, the vulnerability arguments are more nuanced albeit the 
phone is still a tool to access essential services.  An argument could be put forward 
that spending caps are not required to protect consumers of these services as these 
consumers are adults who can choose how much money they want to spend on a 
service.  On the other hand, there is a concern that sexual entertainment and live 
entertainment services can be addictive/compulsive in nature and that consumers 
may therefore be easily induced by operators to spend more money (and possibly 
substantially more money) than they intended, or in some cases could afford. In that 
sense, these services may have some characteristics that have more in common with 
gambling services. Additionally, we must be mindful that the introduction of higher 
tariffs increases the possibility that consumer fraud is incentivised.  

 
2.8 Our overriding priority is to protect consumers and we will make decisions on 

spending caps based on that priority and on considering the above risks.  However, 
we are also mindful that PRS is increasingly competing with services using other 
payment mechanisms, such as credit card.  We will take this into account when 
reviewing spending caps and seek to ensure that controls are proportionate and do 
not unnecessarily hold PRS back from competing against other micropayments. 

  
2.9 PhonepayPlus is commissioning consumer research to underpin its analysis of 

spending caps.  We will also consider the approach and experience of other 
regulators with similar types of services.  We are also keen to obtain views and 
evidence from a range of stakeholder groups, including industry, consumer groups 
and end users.  As far as industry is concerned, we would welcome evidence around 
two areas in particular: 

 
• What use is industry planning to make of the new price points envisaged under 

Ofcom’s NGCS reforms?  Whilst many service providers may decide to operate at 
the new maxima allowed by Ofcom, there may be other service types where 
providers will stick broadly to current price points – e.g. because this provides the 
best total cost/length of call experience for consumers.  It would therefore be helpful 
to get a better understanding of how industry pricing structures will change under the 
new regime. 

 
• What data do providers have around the consumer experience that would be relevant 

to PhonepayPlus’ consideration of spending caps?  Relevant data would include the 
proportion of consumers currently reaching the spending cap/forced release point, 
the extent of complaints by consumers for being cut off mid call, the switch of 
consumers from PRS to other payment mechanisms and the reasons for this, and the 
consumer experience on similar services where there isn’t a spending cap (such as 
credit card).  

 
2.10 PhonepayPlus would be interested in whether consumer groups have any data 

around consumer complaints with these sorts of services and also in their broader 
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experience of how best to protect consumers who may be vulnerable either because 
they are children or because of the nature of the service.  

  
2.11 The review will also consider how consumer protection can be maintained and 

enhanced under the new pricing regime and we are keen to hear views on this too.  
 
2.12 The review will consider if non-codified spending caps will have to change as part of 

a review of Guidance too. This includes consideration of prior permission regimes 
(such as live chat, psychic, and multi-party chat) that are affected in a similar way to 
provisions within 2.3.12 (a) and (b).  

 
2.13 In addition, the review will consider if Rule 2.3.12 (c) which deals with spend 

reminders for all virtual chat services, will need to be amended. Reminders are 
currently required after the user has spent £8.52 plus VAT, and after £8.52 plus VAT 
of spend thereafter. The review will consider the implications for fixed line services 
and assess options in light of this provision cutting across virtual chat services 
involving both voice and SMS.  

 
2.14 As part of their NGCS proposals, Ofcom intend to amend the definition of a 

Controlled Premium Rate Service. If necessary, PhonepayPlus will reflect this 
change as part of this Code review process. The exact change to the definition will be 
made public once Ofcom’s legal instruments are published.  

 
2.15 Currently, we do not believe that the introduction of the unbunded tariff impacts on 

the current Code. Although Rule 2.2.5 requires PRS providers to detail the cost of 
any service prior to the point of purchase, ‘cost’ and how it is stated is not defined in 
the Code. We are currently of the opinion that changes being introduced as part of 
the unbundling regime could be better reflected in our formal Guidance on 
promotions and promotional material, which will be readied in advance of the 
introduction of the new regime.  

 
Q.3. Have we considered all implications of Ofcom’s proposed NGCS changes on the 
Code of Practice? If not, please detail what we may have overlooked.  

Q.4. In light of new service charge caps being introduced on the 09 number range, 
what views and evidence do you have around the application and level of spending 
caps to certain PRS services to protect consumers? 
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Section 3: Future Proofing 
3.1 The twelfth edition of the Code marked an important transition to a technology-neutral 

outcomes-based regulatory regime. The Code therefore has inbuilt flexibility and 
future proofing through broad consumer outcomes supplemented by more detailed 
Guidance that can be amended to keep pace with changes in the market and through 
the ability to disapply certain rules in the Code where appropriate. This flexibility is 
important because PRS is changing rapidly. In particular, we are mindful of the 
increasing convergence in digital micropayments, with PRS increasingly now 
competing against a range of other micropayment mechanisms, such as credit card 
and PayPal.  Preparing for the digital future is therefore a key theme of the 
PhonepayPlus business plan and also of this Code review. 

 
3.2 Despite the inherent flexibility of the twelfth edition of the Code, we consider that 

there is scope to further future proof the Code around complaints handling 
processes, registration and cumulative spending caps.  

 

Complaints Handling:  

3.3 The twelfth edition of the Code ensures consumers are made aware of a means to 
complain should they need to. Under Rule 2.6.2, Level 2 providers are required to 
“…provide a proportionate complaints process which is easily accessible through a 
non-premium rate UK telephone number … [which is] effectively publicised.”  

 
3.4 The rationale for this provision was to ensure that some consumers were not 

excluded or discouraged from complaining and seeking redress through the absence 
of a non-PRS complaints helpline.  However, in light of changes in technology and 
consumer behaviour and following successful applications to disapply this rule, we 
are now considering whether Rule 2.6.2 should be made more flexible. Indeed, given 
market developments and the nature of how consumers choose to complain 
depending on the service type they are using, we now feel that Rule 2.6.2 may be too 
prescriptive and not in keeping with PhonepayPlus’ outcomes-based approach to 
regulation.  

 
3.5 We are therefore considering whether to remove this requirement and replace it with 

detailed Guidance on complaints handling processes that continue to enable 
providers to achieve the relevant outcomes in the Code using a variety of appropriate 
means. For example, should a consumer download some digital content to his or her 
smartphone, a landline may not be the preferred or most suitable means of 
complaint, should it be necessary. 

 
3.6 As part of the proposal development stage of the review, PhonepayPlus is also keen 

to determine in what circumstances PRS providers should be required to operate a 
non-PRS UK-based complaints line or in what circumstances an alternative means to 
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complain would suffice. We would also welcome assistance in understanding how 
consumers choose to complain and whether, as we suspect, this is changing.  

 
3.7 Clearly, if sanctioned, alternative means to complain would have to achieve outcome 

2.6 of the Code, which states: “That consumers are able to have complaints resolved 
quickly and easily by the Level 2 provider responsible for the service and that any 
redress is provided quickly and easily.”  Put simply, any proposed complaints process 
would have to demonstrate how it would meet this outcome.  

 
3.8 Similarly the review will also consider whether Rule 2.2.1 (a), which requires 

providers to include a non-premium rate UK contact telephone number in promotional 
material, is too prescriptive. If Rule 2.6.2 is to be amended in any way to allow certain 
PRS providers to offer other complaint mechanics, the Code review should consider 
whether changes should be reflected in 2.2.1 (a) as well. Again, any amendment to 
the Rule will have to ensure that the relevant Code outcome is still achieved.    

 

Registration:  

3.9 Registration has become a key component of PhonepayPlus’ regulatory regime that 
was originally recommended by Ofcom and supported by industry. We continue to 
maintain this view. However, under Paragraph 3.4.2, the current Code allows 
PhonepayPlus to exempt particular categories of service from registration. Notably, 
087x numbers have been subject to an exemption under this Rule.  

 
3.10 Currently, 3.4.2 only allows PhonepayPlus to exempt whole categories of service.  

We consider that there is a case for refining this and making it more targeted so that 
where there were a justification for doing so, PhonepayPlus could, for example, 
exempt a certain type of service or provider without having to exempt the whole 
category of service, which might be too broad an exemption. In doing so, 
PhonepayPlus would have to be convinced that any provider, service type or 
mechanic were able to achieve the relevant outcomes set out in the Code and the 
objectives of the Registration Scheme.  

 

Cumulative Spending Caps:  

3.11 While the review is considering the implications of Ofcom’s NGCS proposals on the 
spending caps in the Code, PhonepayPlus will also consider whether codified 
spending caps are fit for future market innovations. Specifically, the review will look at 
Rules 2.3.12 (b) under the future proofing theme.  

 
3.12 The cap detailed in Rule 2.3.12 (b), set at £2.56 plus VAT, currently guards against 

excessive call costs and subscription services on services that are deemed 
particularly attractive to children.  
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3.13 These rules are in place to protect children against bill shock.  However, we are 
concerned that bill shock for children can and does arise outside of these controls 
through  large cumulative spends over a set period on, for example, in-app 
purchases or competition voting. Indeed, there is evidence to suggest that younger 
consumers may be vulnerable to several repeat purchases and, in doing so, have 
unknowingly incurred large charges and often when they are not the bill payer.  

 
3.14 Any amendment to Rule 2.3.12 (b), would have to consider whether a cumulative cap 

should be set at the same level as existing or amended caps, or whether it should be 
free-standing.   

 
3.15 In addition, the review will consider if Rule 2.2.1 could be amended to make it clearer. 

The Rule covers a variety of issues relating to the promotion of a service. Currently 
the provision is made up of sub-clauses (a) and (b) as well as an introductory 
sentence.  

 
3.16 The review proposes to consider whether another format would make clearer that the 

introductory sentence is intended as a free-standing provision and that all three are 
equally important provisions. Any change would, in theory, be relatively simple and 
help to ensure clarity for both industry and PhonepayPlus.  

 
3.17 As previously mentioned, the Code is designed to be technology-neutral and is 

therefore not expected to favour a particular platform or mechanic over another. 
Therefore, the review will not consider any amendments directly related to a 
particular mechanic or platform unless the Code prevents its legitimate operation. 

 
3.18 In addition, the review does not intend to explore changing the reach of 

PhonepayPlus’ regulation; this review intends to improve rather than reinvent our 
regulatory regime.  

 
3.19 Given the recent increase in complaints to PhonepayPlus about misleading 

promotions being driven by affiliate marketing, we have been considering various 
policy options – both codified and non-codified – to tackle the issue. Whilst we do not 
believe that affiliate marketers can be brought under PhonepayPlus regulation as 
they are not providers of premium rate services under the Communications Act 2003 
(the Act), we do however intend to keep this issue under review and welcome 
suggestions from stakeholders if they feel that the current enforcement regime could 
be more effective.   

Q5. Are there areas or provisions within the Code that are not fit for new market 
innovations and emerging trends that we have not identified in this document?  

Q6. Do you agree with our overall approach to continue to make the Code even less 
prescriptive and increasingly outcomes-based? Do you agree with our approach to 
the issues we have identified?  
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Section 4: Enforcement and Technical Review 
4.1 The majority of amendments for consideration under the enforcement and technical 

theme relate to Parts Three and Four of the Code. Having implemented the Code for 
two years, we have become aware of a number of issues that could be addressed to 
provide more effective consumer protection.  

 
4.2 In short, the areas we propose to consider as part of the Code review project under 

this theme look to streamline investigations and adjudications processes to make 
them more efficient, clear and fit for purpose. While some proposals will likely involve 
relatively minor revisions, others have the potential to be more substantial changes.  

 
4.3 Due to the breadth of the amendments we are currently considering under this 

theme, it has been broken down into five sub-themes: registration and responsibility, 
investigations, sanctions, oral hearings, reviews and appeals, and definitions. 

 

Registration and Responsibility:  

4.4 Paragraph 3.3.3 (b) of the Code allows PhonepayPlus to enforce the relevant terms 
of any contract under the Contracts (Rights of Third Parties) Act 1999. This enables 
PhonepayPlus to enforce any of the terms in a contract between two parties that 
provide PRS. However, this Rule also applies to providers registered in certain 
foreign countries where this Act has no jurisdiction.  

 
4.5 This creates a compliance difficulty for providers based in foreign countries with 

contracts that are governed by their national or local laws. The review will therefore 
consider amending the provision to ensure that it covers contracts formed in and 
governed by foreign jurisdictions.  

 
4.6 Paragraph 3.4.12 sub-clauses (a) and (c) are not consistent in terms of clarity around 

expectations and timing. Sub-clause (c) refers to two working days, whereas (a) does 
not stipulate a time frame. It has been suggested that (a) should include reference to 
a particular timeframe or process. Indeed, the review will consider bringing these 
Code provisions in line with previous notifications to industry to ensure consistency 
and clarity. 

 

Investigations Processes:   

4.7 Following the transitions from the ‘informal’ and ‘standard’ procedures to the Track 1 
and Track 2 procedures as part of the twelfth edition of the Code, these have now 
been successfully applied in varying circumstances and thus do not require 
comprehensive reform. Two years on however, PhonepayPlus feels it is appropriate 
to review their effectiveness and explore amendments to the processes to ensure 
they continue to operate as originally intended. 
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4.8 Paragraph 4.3 of the Code details the Track 1 procedure, which is intended for Code 

breaches that require redress but are not of the severity to merit formal investigation. 
As codified, the current measure for the use of a Track 1 procedure is where “… an 
apparent breach of the Code has caused little or no consumer harm…”  

 
4.9 We believe this has come to limit the effective and proportionate use of a Track 1 

procedure. A more appropriate definition of a Track 1 procedure would clarify the 
scope of the track, allowing for a broader range of issues to be addressed through a 
Track 1 when a Track 2 is not considered warranted. In turn, a more appropriate 
definition could potentially increase the number of cases to be addressed by a Track 
1 procedure and may therefore lead to a more targeted approach to investigations 
whilst reducing costs and increasing processing of complaints.   

 
4.10 We are therefore inclined to consider how we might amend the language in the Code 

to allow for the more flexible use of the Track 1 procedure. This would require criteria 
to determine what breaches could or should be considered as appropriate for a Track 
1 procedure as opposed to a more formal Track 2 procedure.   

 
4.11 If we are to consider the definition of a Track 1, we would also like to consider 

whether to expand the remit of the procedure to allow lower scale sanctions to be 
accepted by providers without imposition by a Tribunal. This would be for a range of 
cases from those that are not considered to fall within the Track 2 procedure category 
to those that are borderline, but in all circumstances where some form of penalty is 
considered necessary.  

 
4.12 These penalties may range from consumer refunds through to minor or moderate 

fines and the recording of the breach under the provider’s registration. Clearly, any 
sanctions brought under the Track 1 procedure would have to be subject to clear 
criteria and guidelines to ensure proportionality and should be based on acceptance 
of the sanctions by the provider.  

 
4.13 Paragraph 4.4 details the Track 2 procedure. PhonepayPlus is currently considering 

improving the track from two perspectives. 
 
4.14 First, we believe that the Track 2 procedure could be made more flexible to allow 

PhonepayPlus to act in a more timely fashion to ensure consumer protection. As 
such, we are planning to review paragraph 4.4 of the Code with a view to clarifying 
when a Track 2 procedure starts. 

 
4.15 Currently, under the Code, a Track 2 procedure starts when a breach letter detailing 

all necessary information is sent to a provider. In reality, Track 2 work starts at the 
commencement of a full investigation by PhonepayPlus. This is, on average, about 
seven to ten weeks before a breach letter is sent to the provider.  

 
4.16 Where clear evidence of breaches exists, the current timing of the commencement of 

a Track 2 procedure can lead to continued and unnecessary consumer detriment and 
harm. In many cases where such evidence exists, PhonepayPlus asks Level 1 
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providers to voluntarily withhold funds destined for their Level 2 client based on 
proportionality criteria. We are keen to consider whether this should be formalised 
where there is significant evidence of consumer harm and/or risk that a Level 2 
provider is unlikely to meet any fine levied against it.  

 
4.17 Second, PhonepayPlus is considering how to accelerate Track 2 procedures where 

cases are relatively simple, uncontested and responsibility is clear. Currently, a 
number of relatively straightforward cases are brought to Tribunal at considerable, 
and arguably, unnecessary cost to both PhonepayPlus and providers. In such 
instances, we are considering whether such cases may be heard by a single Tribunal 
member – rather than three members as present – and potentially be fast tracked to 
a decision. We are of the opinion that the single member should be the legally 
qualified chair of the Tribunal. 

 
4.18 Any decision to have a case considered by a single member of the Tribunal would be 

at the invitation of PhonepayPlus, based on clear, articulated criteria and only where 
the breaches are uncontested. Currently, we consider the following to be potential 
cases that could be heard by a single member of Tribunal: breach of sanction, a 
failure to provide quarterly out payment information, a failure to register and a failure 
to have a prior permissions certificate (as opposed to a breach of the prior 
permissions conditions).  

 
4.19 At this juncture, we are inclined to limit issues to be dealt with under such a proposal 

to those that are considered binary and there is little room for subjective debate 
around severity. However, we would welcome thoughts from stakeholders as to what 
could appropriately be considered by a single member of the Tribunal.  

 
4.20 We believe that this has benefits for all sides. Such a proposal could greatly reduce 

the administration costs faced by providers – the cost of a full Tribunal to hear an 
adjudicated case is £1,950, which could potentially be reduced by more than half if a 
case is heard by a single member.  

 
4.21 In addition, if cases could be heard earlier, investigations costs could potentially be 

reduced as the amount of time chargeable would be lessened. Such a process would 
also allow formal investigations to potentially be resolved quicker than they currently 
are, delivering clarity for both the providers and PhonepayPlus.   

 

Sanctions:  

4.22 Paragraph 4.8 of the Code sets out the sanctions a Tribunal can impose on a service 
provider should it be found in breach of the Code. PhonepayPlus intends to review 
the effectiveness of the current sanctions regime to ensure that it is clear, effective, 
and contains no room for ambiguity.  

 
4.23 Paragraph 4.8.2, in particular, details the range of sanctions a Tribunal can apply 

depending upon the seriousness of the breaches upheld. Paragraph 4.8.2 (i) allows a 



14 
 

Tribunal to require refunds to be paid to all consumers who claim one. Whereas 
providers are required to refund consumers who have contacted them directly, 
PhonepayPlus informs consumers that have complained to the regulator of their right 
to claim a refund from a provider.  

 
4.24 However, this requirement places the onus on the consumer to apply to the provider 

for a refund once we have informed them. PhonepayPlus does not think that a 
consumer should have to apply for a refund should one be warranted. Therefore we 
are considering if Paragraph 4.8.2 (i) can be changed to place the onus on the 
provider, if a Tribunal deems a general refund to complainants to be necessary. 

 
4.25 Universal refunds, as detailed in 4.8.2 (j), can be required by a Tribunal where there 

has been a serious breach of the Code and/or serious consumer harm. However, a 
universal refund is disproportionate should a group of consumers using a service 
gain value from it.  

 
4.26 For example, if a proportion of consumers were to enter a service via a particular 

promotional route that was found to be seriously misleading, it would be 
disproportionate for a universal refund to be required. Whereas consumers who have 
been duped into using a service should be refunded, consumers entering via 
legitimate means would have, in theory, garnered value from the service. 

 
4.27 Therefore PhonepayPlus intends to consider if Paragraph 4.8.2 (j) can be amended 

to allow for universal refunds to certain groups of consumers as opposed to all users 
of a service.  

 
4.28 Paragraph 4.8.2 (k) allows a Tribunal to request a compliance audit of a provider to 

be conducted by a third party approved by PhonepayPlus. However, there have been 
cases where an audit has not been conducted to a professional standard, calling into 
question the merit of the process. 

 
4.29 Recognising that PhonepayPlus should not second guess the detailed conclusions of 

audits, we do however feel that a measure of rigour should be inserted into the Code 
to ensure any audit is completed to acceptable audit standards. This would help 
avoid a situation where an audit sanction did not achieve its desired outcome.  

 
4.30 A Tribunal can also decide to prohibit an individual from operating in the market 

should it deem there to be good cause to do so. If a Tribunal does decide to prohibit 
an individual, PhonepayPlus is required to make all reasonable attempts to contact 
that individual in writing to inform them of that decision.  

 
4.31 However, Paragraph 4.8.6, which sets out this process, refers to a “named 

individual”, which is inconsistent with Paragraphs 4.8.2 and 5.3.9, which refer to an 
“associated individual” as defined in the latter provision. In order to ensure 
consistency across the Code, we propose to consider amending this by changing the 
word “named” to “associated”. 

 



15 
 

4.32 Finally, we intend to explore amending Paragraph 4.9.3, which relates to the 
“obligation on any party holding a retention to make refunds on behalf of a party in 
breach of the Code.” This obligation ends three months after the end of an 
adjudications process. 

 
4.33 We have found that this time limit is not sufficient. For example, the time limit 

imposed by Tribunals for an Level 2 to pay refunds following an adjudication may be 
such that the obligation must be met at a time beyond the time limit in paragraph 
4.9.3 for PhonepayPlus to issue a direction to a Level 1 or Network operator to pay 
refunds out of any retained monies.  

 
4.34 In such circumstances, the power may prove redundant and the impact of the Code 

provision nullified. This was never the intention and was not foreseen. By amending 
the provision, the full effect of the provision ought to be retained, whilst Tribunals can 
continue to assess fair and appropriate time periods for the implementation of any 
sanctions.  

 

Reviews, oral hearings and appeals:  

4.35 As part of the Code review, PhonepayPlus is inclined to refine our reviews, oral 
hearing and appeals procedures. In doing so, we intend to ensure that these 
processes are clear and any uncertainty is addressed. This will provide clarity for 
providers and ensure the course of natural justice is not impeded. Currently, we are 
considering reviewing Rules 4.5.3, 4.7.3, 4.11.1 and Annex 2.  

 
4.36 Paragraph 4.5.3 sets out a provider’s right to review any decision to suspend a 

service under the Emergency procedure. To avoid doubt, PhonepayPlus is 
considering amending the wording of the paragraph to make clear that Emergency 
procedures cannot be reviewed more than once unless significant new evidence has 
emerged or in exceptional circumstances. This would ensure that a provider is able to 
have more than one review where there are justifiable grounds to do so whilst 
guarding against multiple reviews based on spurious grounds that delay the Tribunal 
process. 

 
4.37 Paragraph 4.7.3 outlines a provider’s right to review a Tribunal determination. As it 

currently stands, the provision states that an application for review must  
“… demonstrate that the Tribunal came to a decision which was so unreasonable that 
no reasonable Tribunal could have reached it.”  

 
4.38 The barrier set in Paragraph 4.7.3 is potentially too high and could hinder both 

providers and PhonepayPlus from reviewing a Tribunal decision; as currently written, 
the provision can have an impact on the course of natural justice. Therefore the 
review intends to consider an alternative test for review that is more appropriate. 
However, this should still be suitably challenging as to avoid spurious applications 
being regularly granted a review. 
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4.39 Paragraph 4.11 of the Code outlines the process of oral hearings, should a relevant 
party choose to apply for one. This is supported by Paragraph 3 of Annex 2, which 
details the relevant procedure governing oral hearings. We are keen to clarify a 
number of issues around oral hearings, many of which have emerged over the last 
two years. 

 
4.40 Paragraph 4.11.1 states that a provider has ten working days to apply for an oral 

hearing following the sending of a Tribunal decision. However, if a provider were to 
unsuccessfully request a review of a Tribunal decision, its right to an oral hearing 
may have expired by the time it would have been informed of the decision not to 
grant a review. The review will consider how to make clear that, if a review has been 
requested, a provider’s right to an oral hearing will not be affected. 

 
4.41 Further, Paragraph 4.11.1 and Annex 2 lack clarity in relation to PhonepayPlus' 

power to request a withhold or for the continuation of any existing withhold. We 
therefore would like to consider how our powers could be strengthened to ensure that 
the costs of an oral hearing are recoverable.   

 
4.42 More generally, the review intends to consider whether a test can be introduced for 

oral hearings, whereby requests would have to pass through a set criteria in order to 
be granted an oral hearing. This is to mitigate against providers who misuse the oral 
hearing process. For example, misuse may include using an oral hearing as a basis 
for leveraging a settlement and/or applications based on spurious grounds or 
grounds without real foundation and designed to delay the process.  

 

Definitions:  

4.43 As part of the technical review theme, PhonepayPlus is considering whether to 
amend Rule 5.3.8 (c) in relation to the classification of a provider as an Level 1 or 
Level 2 provider. The provision currently states “where it is not clear” what place a 
provider occupies in the value chain, “PhonepayPlus shall determine… whether that 
person is a Level 1 or Level 2 provider…”   

 
4.44 As currently written, we feel that provision is ambiguous and could be made more 

certain. This would establish clearer powers for determination and therefore provide 
market certainty.  

Q 7. Do you agree with our proposal to review the Track 1 and Track 2 procedures? 
Do you have any further suggestions as to how PhonepayPlus might amend them to 
reflect current usage, ensure consumer protection and optimise the principle of 
polluter pays?   

Q.8. Do you agree with our general approach under the enforcement and technical 
review theme? Do you have any comments on the areas for consideration that we 
have identified?  Are there potential amendments that we should consider but have 
not? If so, please detail the issue and provide relevant information if available.  
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Section 5: Polluter Pays 
5.1 The polluter pays strategy is supported by PhonepayPlus’ business plan and, 

increasingly, industry through the polluter pays working group. The strategy looks to 
ensure that providers in breach of the Code pay their fair share and are therefore 
incentivised to comply with our regulatory framework. Implementing a successful 
polluter pays strategy could potentially reduce the cost of regulation faced by 
compliant industry. 

  
5.2 The review of the twelfth edition of the Code will look at how the Code can be 

strengthened to assist the implementation of this strategy. Many of the amendments 
being considered as part of the technical review theme could also assist the polluter 
pays strategy by ensuring those that do not comply are forced to pay the price.  

 
5.3 Under the polluter pays theme, we currently propose to consider three issues as part 

of the Code review. These are: 
 
5.4 Paragraph 3.5.1 relates to withholds. Network operators are required to withhold 

payments for at least 30 days after the use of the service. This is to ensure that 
should there be a cause for consumer harm, monies are left in the system and 
therefore can be more easily recovered should there be a need. 

 
5.5 However, this principle is being undermined as monies are flowing immediately 

between some Level 1 and Level 2 providers prior to payments being made by the 
Network operator. This is of particular concern if there is a risk that the Level 2 
provider is unlikely to meet any of the fines levied against it. 

 
5.6 Our review will consider what amendments to paragraph 3.5.1 may ensure rogue 

providers do not profit from serious breaches of the Code and whether such changes 
are fair and proportionate to industry members as a whole.     

 
5.7 As mentioned above, a number of considerations in the technical review theme will 

assist the polluter pays strategy. In particular, PhonepayPlus will look to review 
paragraph 4.8 on sanctions from the perspective of polluter pays to ensure it 
supports the strategy. Paragraph 4.8.2 (i) and (k) are already being assessed, which 
if amended should support implementation of polluter pays.  

 
5.8 The final issue we are considering as part of the Code review is the cost of oral 

hearings before the Independent Appeals Body (‘IAB’). Currently the chargeable 
costs of a hearing are capped at £30,000 for PhonepayPlus’ costs (including staff, 
legal fees etc.) and £25,000 for the Tribunal.  

 
5.9 However, in certain cases the total cost can exceed this figure, meaning that if the 

provider is directed to cover the costs not all will be accounted for – the rest is added 
to the general cost of regulation. Therefore, we intend to look at amending this cap to 
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ensure that the appropriate party will meet the true costs of an IAB hearing as 
opposed to industry more generally.  

 
Q9. Do you agree with the issues we are considering as part of the polluter pays 
theme? Are there any areas that we have missed?  
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Section 6: Responses and Next Steps  
We are seeking the views of all stakeholders on the considerations and questions contained 
in this document by no later than 24 October (six weeks from publication of the call). We 
recognise that six weeks is a relatively short period for responses to a document that will 
frame and shape our thinking going forward.  However, this forms a part of a lengthy 
consultation and engagement process and will be followed in due course by a further 
consultation on the details of proposed Code changes.  In light of this, we consider that six 
weeks should be a reasonable time period to submit initial views and evidence. 

Where possible, comments should be submitted in writing and sent by email to 
jlevack@phonepayplus.org.uk by no later than 24 October. Copies may also be sent my mail 
to: 

 

Mr Jonathan Levack 

Senior Policy Executive 
PhonepayPlus 
Clove Building 
4 Maguire Street 
London SE1 2NQ 

Tel: 020 7940 7459 

 

If you have any queries about this Call for Inputs, please telephone or email Jonathan 
Levack using the above contact details. 

 

 

 

 

 

Confidentiality 

We plan to publish the outcome of this Call for Inputs and to make available all responses 
received. If you want all or part of your submission to remain confidential, you must make a 
specific request for this, along with the reasons for making the request. 

 

 

 

mailto:jlevack@phonepayplus.org.uk
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List of Questions 
Q.1: Do you agree with our overall approach to this Code review? If not, why not?  

 
Q.2. Is there anything else we should be considering? 

 
Q.3. Have we considered all implications of Ofcom’s proposed NGCS changes on the Code 
of Practice? If no, please detail what we may have overlooked.  

 
Q.4. In light of new service charge caps being introduced on the 09 number range, what 
views and evidence do you have around the application and level of spending caps to 
certain PRS services to protect consumers? 

 
Q5. Are there areas or provisions within the Code that are not fit for new market innovations 
and emerging trends that we have not identified in this document?  

 
Q6. Do you agree with our overall approach to continue to make the Code even less 
prescriptive and increasingly outcomes-based? Do you agree with our approach to the 
issues we have identified?  

 
Q 7. Do you agree with our proposal to review the Track 1 and Track 2 procedures? Do you 
have any further suggestions as to how PhonepayPlus might amend them to reflect current 
usage, ensure consumer protection and optimise the principle of polluter pays?   

 
Q.8. Do you agree with our general approach under the enforcement and technical review 
theme? Do you have any comments on the areas for consideration that we have identified?  
Are there potential amendments that we should consider but have not? If so, please detail 
the issue and provide relevant information if available.  

 
Q9. Do you agree with the issues we are considering as part of the polluter pays theme? Are 
there any areas that we have missed?  

 



21 
 

Annex A: Code Provisions considered in the Call for 
Inputs 
As outlined in the Paragraph 1.11, Annex 2 details the Code provisions currently under 
consideration in this Call for Inputs. These are recorded as they appear in the Code of 
Practice (12th Edition). For ease of use, they follow in numerical order.  

 

Part Two 

Rule 2.2.1  

 Consumers of premium rate services must be fully and clearly informed of 
all information likely to influence the decision to purchase, including the 
cost, before any purchase is made.  

 
(a) Promotional material must contain the name (or brand if part of the name) 

and the non-premium rate UK contact telephone number of the Level 2 
provider of the relevant premium rate service except where otherwise 
obvious. 

(b) PhonepayPlus may specify categories of promotions in respect of which 
promotional material must contain reference to the Level 2 provider’s 
registration with PhonepayPlus and its registration number. PhonepayPlus 
shall publish a list of any such specified categories on its website. 
 

Rule 2.2.5  

 In the course of any promotion of a premium rate service, written or spoken 
or in any medium, the cost must be included before any purchase is made 
and must be prominent, clearly legible, visible and proximate to the 
premium rate telephone number, shortcode or other means of access to 
the service. 

Rule 2.3.12 

(a) All sexual entertainment services must terminate immediately when a 
maximum of £25.54 plus VAT per call has been spent.  

(b) Services aimed at, or which should have been expected to be particularly 
attractive to children, must terminate immediately when a maximum of 
£2.56 plus VAT per call, or in the case of a subscription service a 
maximum of £2.56 plus VAT per month, has been spent.  

(c) All virtual chat services must, as soon as is reasonably possible after the 
user has spent £8.52 plus VAT, and after £8.52 plus VAT of spend 
thereafter:  

(i) inform the user separately from the service or any promotion that £8.52 
plus VAT has been spent; and  

(ii) terminate the service promptly if the user does not interact further with it 
following the provision of the message sent in accordance with (i). 
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Rule 2.6.2 

 Level 2 providers must provide a proportionate complaints process which is 
easily accessible through a non-premium rate UK telephone number and 
must be effectively publicised. 

Part Three 

3.3.3 Such contracts must include provisions that:  
 

(b) pursuant to section 1 of the Contracts (Rights of Third Parties) Act 1999, 
PhonepayPlus may directly enforce the relevant term(s) of that contract. 

3.4.2 PhonepayPlus may identify particular categories of premium rate services 
in respect of which registration will not be required (‘exempt services’). 
PhonepayPlus will provide public notice of any such exempt service and 
will publish a full list of exempt services from time to time. 

3.4.12  Numbers  
 

(a) Level 2 providers must provide to PhonepayPlus relevant details (including 
any relevant access or other codes) to identify services to consumers and 
must provide the identity of any Level 1 providers concerned with the 
provision of the service.  
 

(c)  Whenever the information provided under sub-paragraph 3.4.12(a) above 
changes, the updated information must be provided to PhonepayPlus 
within two working days of the change. 

3.5.1 Network operators shall not make, and shall withhold, payments due to any 
provider for a period of at least 30 days after the use of the premium rate 
service to which the payments relate. 
 

Part Four 

4.3  Track 1 procedure 

 In appropriate cases where an apparent breach of the Code has caused 
little or no consumer harm, PhonepayPlus may use the Track 1 procedure. 
Factors including the seriousness of the apparent breach and the case 
history (including any previous use of the Track 1 procedure) of the party 
under investigation (‘the relevant party’) will be taken into account when 
deciding whether the Track 1 procedure should be used. 

4.3.1  The relevant party will be contacted and informed of the apparent breach. 
PhonepayPlus will provide the relevant party with a set of actions which it 
believes is necessary to remedy the breach and prevent any repetition 
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together with a deadline for the actions (‘the action plan’). PhonepayPlus 
may invoice the relevant party for its reasonable administrative costs; 

4.3.2  If the action plan is accepted, the relevant party must demonstrate to 
PhonepayPlus that it has been followed and the breach remedied on or 
before the deadline. If this is not done PhonepayPlus will assume that the 
breach has not been remedied and the Track 2 procedure may be invoked; 

4.3.3  Where the relevant party does not agree to any part of the action plan 
(including the deadline), it must clearly set out its disagreement in writing 
within five working days of receipt by it of the action plan. PhonepayPlus 
will consider such representations and may decide to alter the action plan 
as a result. If no agreement can be reached, the Track 2 procedure may be 
invoked; 

4.3.4  If the relevant party disputes that a breach has occurred, the Track 2 
procedure may be invoked; 

4.3.5  PhonepayPlus will keep a record of the use of the Track 1 procedure. A 
Tribunal may take into account the previous use of the Track 1 procedure if 
considering any breaches by the same or any connected party in the 
future. 

4.4  Track 2 procedure  

 When PhonepayPlus receives or initiates a complaint, the Track 2 
procedure will usually be used:  

 
4.4.1  PhonepayPlus will provide the relevant party with all necessary information 

about the alleged breach or breaches of the Code. This will include details 
of any service and/or promotional material and will refer to the relevant 
provisions of the Code;  

 
4.4.2  The relevant party will be given a reasonable period of time in which to 

respond and provide any information requested. A response will normally 
be required within ten working days. In exceptional circumstances 
PhonepayPlus may set a shorter or longer time limit but it will never be less 
than one working day, nor longer than 15 working days;  

 
4.4.3 If the relevant party fails to respond within the required period, 

PhonepayPlus will proceed with the case on the assumption that it does 
not wish to respond; 

4.4.4  PhonepayPlus will prepare a report of its allegations and investigation 
including any responses from the relevant party, together with relevant 
supporting evidence, which will be placed before a Tribunal to adjudicate 
on the matter;  
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4.4.5  The relevant party will be notified by PhonepayPlus of the date of the 
Tribunal consideration, and entitled to make informal representations to it 
on that date in person in order to clarify any matter;  

 
4.4.6  At any point during the course of the Track 2 procedure, PhonepayPlus 

may direct a Network operator or Level 1 provider to retain any outstanding 
payment relating to the service in question from the relevant party. 

 

4.5.3 Review of an Emergency procedure 

(a) Within two working days following the making of a direction under 
paragraph 4.5.1(c), or at any time prior to adjudication in the event that 
new information comes to light suggesting that the use of the Emergency 
procedure is not appropriate, the relevant party may apply to 
PhonepayPlus for an urgent review of the use of the Emergency procedure 
in the particular case. 

  
(b) The application for review must be made in writing, must include any 

supporting evidence and must set out:  
(i)  the grounds on which the relevant party considers that the Emergency 

procedure should not have been used; and/or  
(ii)  the grounds on which the relevant party considers that access to the 

service or numbers should no longer be prevented. 

(c) Subject to any requirement for further information, a Tribunal will consider 
the matter within two working days of receipt of an application for review 
and will decide, through whatever process it decides, whether the 
prevention of access to the services or numbers should continue pending 
completion of the normal Emergency procedure process, or whether 
access should be permitted to some or all of the services or numbers 
concerned, and if so upon what, if any, conditions. The Tribunal may also 
decide whether the Emergency procedure should be changed to a Track 2 
procedure and/ or whether PhonepayPlus should direct any relevant 
Network operator, Level 1 provider or Level 2 provider to cease retaining 
any payments outstanding in respect of the service under investigation. 

4.7.3 Where the application for a review is in respect of a determination made by 
a Tribunal, it must raise a new issue of fact or law that was not reasonably 
available at the time of the original Tribunal or demonstrate that the 
Tribunal came to a decision which was so unreasonable that no 
reasonable Tribunal could have reached it. 

4.8.2  The Tribunal can apply a range of sanctions depending upon the 
seriousness with which it regards the breach(es) upheld. Having taken all 
relevant circumstances into account, the Tribunal may impose any of the 
following sanctions singularly or in any combination in relation to each 
breach: 
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(f)  prohibit a relevant party and/or an associated individual found to have 
been knowingly involved in a serious breach or a series of breaches of the 
Code from providing, or having any involvement in, specified types of 
service or promotion for a defined period; 

(g)  prohibit a relevant party and/or an associated individual found to have 
been knowingly involved in a serious breach or series of breaches of the 
Code from providing, or having any involvement in, any premium rate 
service or promotion for a defined period; 

(i)  require that refunds are paid within a specified time period to all consumers 
who claim a refund, for the full amount spent by them for the relevant 
service or for a specified lesser amount, save where there is good cause to 
believe that such claims are not valid, and provide evidence to 
PhonepayPlus that such refunds have been made; 

(j)  require in circumstances where there has been a serious breach of the 
Code and/or serious consumer harm, that refunds for the full amount spent 
or a specified lesser amount are paid within a specified time period to all 
consumers who have used the service, regardless of whether they have 
claimed a refund. Such refunds should be credited directly to the 
consumer’s account with his or her originating communications provider. 
Where there is no such originating communications provider account, 
consumers must be notified of their right to a refund and be given an easy 
method of obtaining the refund. Where it is not technically or legally 
possible to notify consumers, PhonepayPlus may direct the relevant party 
to donate an amount of money equivalent to the refunds to an appropriate 
registered charity selected by PhonepayPlus. Evidence must be provided 
to PhonepayPlus that refunds have been made or payment to the selected 
charity has been made;  
 

(k)  require the relevant party to submit to a compliance audit by a third party 
approved by PhonepayPlus, the costs of such audit to be paid by the 
relevant party. Such an audit must be completed and the recommendations 
implemented within a period defined by PhonepayPlus. 

 

4.8.6 If a Tribunal considers that it may wish to make a prohibition under sub-
paragraph 4.8.2(f), 4.8.2(g) or 4.8.2(h) in respect of any named individual, 
PhonepayPlus shall first make all reasonable attempts to so inform the 
individual concerned and the relevant party in writing. It shall inform each 
of them that any of them may request an opportunity to make informal 
representations to the Tribunal and of the right of any of them (or 
PhonepayPlus itself) to require an oral hearing. 

4.9.3 The obligation on any party holding a retention to make refunds on behalf 
of a party in breach of the Code shall end if PhonepayPlus has not issued 
a direction as set out in paragraph 4.9.2 three months after the completion 
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of the adjudication process, provided that any reasonable time for any 
appeals has also passed. 

4.11.1 A relevant party or PhonepayPlus can require that an oral hearing by a 
Tribunal takes place whenever PhonepayPlus has made an allegation that 
the relevant party has breached the Code or within ten working days of the 
sending of a Tribunal decision to the relevant party. The matter will then be 
considered afresh. 

 

Part Five 

5.3.8  

(c)  In respect of any relevant premium rate service where it is not clear 
whether a person involved in any way in the provision of the service and/or 
who receives directly or indirectly any part of the charges made to the 
consumer for provision of the relevant premium rate service is a premium 
rate service provider falling within (a) or (b) above, PhonepayPlus shall 
determine whether that person is a premium rate service provider and 
whether the person is a Level 1 or Level 2 provider with reference to 
Guidance which it shall issue from time to time. 

5.3.9 ‘Associated individual’ is any sole trader, partner or director or manager of 
a premium rate service provider, anyone having day to day responsibility 
for the conduct of its relevant business and any individual in accordance 
with whose directions or instructions such persons are accustomed to act, 
or any member of a class of individuals designated by PhonepayPlus. 

 

Annex 2 

3.11  The Chairman may require the provision of security by the relevant party 
for the administrative charges of PhonepayPlus. 

 

Annex 3 

11  The Appeal Tribunal shall make such award for costs of the parties as it 
shall see fit, subject to a maximum of £30,000 (inclusive of disbursements 
and VAT). In addition, the Appeal Tribunal shall award the costs of the 
provision of the Tribunal as it sees fit, subject to a maximum of £25,000 
(inclusive of VAT) 
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