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Our views 
   
1. The principle of a degree of separation of Board and Code Compliance Work  
 
We are pleased that ICSTIS recognises the need to change the structure and operation of the adjudication 
system. However, we would advocate complete separation between the Board and the work of the Code 
Compliance Panel (the “Panel”) rather than the degree of separation that is currently proposed. We are of the 
view that, by separating the legislative and executive function from the judicial function, such a structure would 
be more in accordance with general principles of law. 
 
The Consultation document states in Section 5 that ICSTIS proposes to create a smaller Board focused on 
setting strategic direction, policy-making and supervising the work of the Executive. We think this should be its 
sole focus and that it should cease to be involved in adjudicatory work. This would help to ensure the 
independence of the Panel and enable a more neutral and consistent decision-making process.   
 
We also consider that members of the Tribunal should be legally qualified to adjudicate cases as doing so 
requires a legal understanding of the Code and its application. If they are not legally qualified, then at the least 
members should have extensive experience in, and expertise of, the industry to ensure that decisions reached 
are clear, consistent and proportionate. 
 
We are also concerned that, under the current proposal, Tribunals could sit at times with two lay members and 
at other times with two Board members. We think that this could lead to inconsistency in the decision-making 
process. 
 
In addition, ICSTIS currently proposes that three members from the Panel or three members of the Board could 
sit for an emergency procedure. We do not support this proposal for the reasons set out above.  
 
We understand that the Board has, in addition, a duty of accountability to Ofcom and other stakeholders, 
including obligations related to the conduct of the enforcement work. We believe that this can be achieved by 
the Chair of the Panel reporting to the Board on adjudicatory matters as well as the Board receiving reports on a 
quarterly basis from the Chair (as is proposed in this Consultation) but without involvement of the Board in the 
adjudicatory process. While the Chair should provide the Board with quarterly reports, it should not be obliged 
to send any reports highlighting trends and policy issues (see page 14 of the Consultation) as all strategic 
matters should be within the ambit of the Board.  
 
2. The Proposal of a smaller Board (generally of ten) with the revised composition indicated 
 
We are in favour of a smaller Board which, as proposed, would include the Chief Executive as a member.  
 
If  the adjudicatory function were to be removed from the Board members’ duties with the Board therefore 
becoming entirely focused on setting strategic direction, policy-making and supervision then we consider that 
the Board could be even smaller than ten members to enable it to function more effectively.    
 
3. The creation of a Code Compliance Panel which will always provide a legally qualified Chairman of 
Tribunals 
 
We consider that the creation of a Panel with a legally qualified Chairman of Tribunals is a step in the right 
direction.  
 
However, we are puzzled by the proposals that lay members should be involved in the adjudicatory process as 
this could easily lead to wrong or inconsistent decisions. Who would comprise these lay members? Would they 
be members of the public? On what basis would they be chosen? How would they be expected to understand 



the ICSTIS Code? Having to explain the Code and its interpretation and application would create an undue 
burden on any legally-qualified members and may influence the independent interpretation of the lay members, 
which would be self-defeating. 
 
We consider that introducing lay members into the adjudicatory system is potentially highly problematic and is 
likely to undermine trust in the adjudicatory system and its operation.   
 
We are also highly concerned, for the reasons stated in paragraph 1 above, that the Panel may decide of the 
most appropriate Tribunal for any particular case (for example, the Chair and two Board members or the Chair 
and two lay members). The grounds on which the Panel would choose a particular member for a particular case 
is unclear and we consider that this is unlikely to lead to a fair and proper determination of a case, as is 
suggested on page 9 of the Consultation. 
 
More generally, we would also like greater transparency and accountability in relation to the appointment 
process and the length of service of the members of the Panel, as well as their role when they are not sitting on 
the Tribunals.  
 
4. The idea of an initial element of common citizenship between the Board and the Code Compliance 
Panel but with the option to revise this based on experience  
 
For the reasons explained above in paragraph 1, we do not support the element of common citizenship between 
the Board and the Panel.  
 
We are also concerned that any revisions to the process could be made outside of this consultation process at 
ICSTIS’s discretion.  
 
5. The amendments made to the Code (as attached) to give effect to the proposals stated 
 
The Code as amended is, or remains, silent on a number of issues that are of concern to us. We would therefore 
like to take this opportunity to seek clarification from ICSTIS on the following:  
 

1. Re the new Clause 3.1, who are the lay members of the Panel, why and how are they appointed, and 
how frequently and on what basis do they change?  

2. Re the new Clauses 3.1.2 and 3.1.3, please explain the appointment process and the length of service of 
the Chairman of the Panel and of the legally qualified members. Is there a process for performance 
reviews? 

3. Re the new Clause 8.10., may Tribunal members who adjudicate on a particular case review their own 
decision if a review is requested? If not, what is the process to ensure that this is not the case? Will a 
new and differently constituted Tribunal decide on the merits of the Review? We consider that entirely 
different members are essential to a proper and fair review of any decision. 

4. Re the new Clause 8.11, is there a possibility that an oral hearing may be heard by the same Tribunal? 
5. Why is the Code silent on the fact that the Tribunals may be supported by a Clerk where required and on 

the Clerk’s appointment and length of service? 
6. How are the decisions on cases reached? Does there need to be unanimity between the three members 

before adjudication? If not, can defendants get the dissenting members’ views? 
 
6. Any other ways in which this framework or ICSTIS processes might be revised to achieve maximum 
public and industry trust within the parameters set out  
 
We consider that the following are also essential elements of a fair and proper adjudicatory process: 
 

1. Defendants in the adjudication process should have full visibility of the case against them as submitted 
by the Executive to the Panel, in advance of any hearing and should be kept fully informed of all 
pertinent matters throughout the process. 

2. Defendants in the adjudication process should be appraised of the detailed reasoning behind any 
decision and the arguments put forward by the Executive, regardless of whether or not they attend the 



hearing. Defendants should also know if there were dissenting views in the adjudication and what the 
full reasoning behind the decision is (including dissenting members’ views).  

 
We believe that the new format for reporting adjudications and reasoning in greater detail is insufficient.  
 
Conclusion 
 
While we think that the proposals set out by ICSTIS in the Consultation document are designed to improve the 
present structure and achieve more efficiency and flexibility in the process, we believe that they do not go far 
enough to achieve the desired effect and would urge ICSTIS to carefully consider our views as set out in this 
response.    
 
As detailed above, we would advocate a system that we believe would achieve greater transparency, 
accountability and fairness.  
 
We also believe that our proposed arrangements would still work if the scope of regulation changes or the 
volume of activity increases within existing or reduced scope of regulation.    
 
Finally, a framework that goes beyond the current proposals would, in our view, achieve public and industry 
trust.   
 
Amplefuture Group 
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