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RESPONSE BY MOBILE INTERACTIVE GROUP TO PPP DISCUSSION PAPER 

 

Dear Mr Collins, 

 

Background 

 

Mobile Interactive Group (“MIG”) provides premium SMS services to a number of leading 
broadcasters, production companies and information providers as a “Service Provider” as defined 
under the 11th Code.   

We write in response to your discussion paper of 24 June 2009 and following your forum on 1 July 
2009. 

Firstly, we have summarised our key points.   Secondly, we have responded to the specific questions 
you raise in the discussion paper. 

Exec summary – key points 

 
• Principles v prescriptive rules:  The proposed approach, being one based on broad 

principles and themes needs to be supported by detailed examples of what is allowed and 
what is not in order to ensure certainty of regulation.  These examples could be embodied in 
the 12th Code or in the form of help notes.  The drafting of the detailed examples is likely to be 
more contentious and problematic than the broad principles and should be considered as 
early in the process as possible. 
 

• Fault:  Any fine should stop with the party (or parties) “at fault” provided that they are 
registered with PPP as an SP or via the IP registration database.  Our view is that “at fault” 
would normally be the party that has knowingly or negligently allowed the breach.  
Accusations of failures at multiple points in the value chain should be avoided where possible 
as these are likely to be costly, time-consuming and confusing.  We would recommend 
against attempting to levy fines at any party who does not register with the (optional) 
database as discussed further below as these would be better managed by contractual 
arrangements along the value chain. 
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• Back-stop liability of SP:  It needs to be clear that the SP would no longer be liable for 

unpaid fines on the part of its IPs and similarly that one IP would no longer be liable for 
unpaid fines on the party of the next IP in the chain where such IP is registered. 
 

• SP due diligence and monitoring obligations:  Clear guidance is required on what SP 
processes are considered appropriate and in what circumstances would PPP investigate 
allegedly faulty processes.  Accusations of a failure of process on the part of an operator or IP 
should be in response to gross failures of process or repeated similar failures in excess of 
that considered reasonable given that parties scale and the number of services operated. 
 

• Value chain:  We believe that the clearest indication that the value chain that PPP recognises 
under the 11th Code is flawed is as follows: 

o A mobile SP contracts with a third party that is itself an SP for voice services. 
o Here, it is normally the case that the mobile SP is serving a technology role as a 

“network aggregator”.   
o Provided that the mobile SP undertakes the same level off due diligence on its third 

party as is required by a network operator, PPP should recognise the mobile SP as a 
“network aggregator” and the third party as an SP for both mobile and voice. 
 

• Limited scope of IP registration database:  To ensure that an IP registration database is 
manageable (and meaningful) and to mitigate the risk that PPP’s fine collection rate falls 
alarmingly, we propose that: 

o It is optional (i.e. the SP could agree to permit its IP not to register and accept that it 
is responsible in PPP’s eyes for compliance) 

o Parties are only allowed to register if they are, say, up to 3 steps away from the SP. 
o A PPP case (and fine) can only be levied against a registered party 
o A consumer is entitled to insist that its complaint is managed by a registered party  

 
• Revenue withholding instructions to SPs:  To further protect the recoverability of fines, 

PPP should issue a revenue withholding instruction to an SP where considered necessary 
when a case is commenced, specifying the maximum amount of revenue to be withheld. 
 

• Whistle-blower policy:  To encourage self-disclosure of potential breaches, PPP should 
adopt a “whistle-blower” policy that does not penalise the party bringing a breach to PPP’s 
attention provided that the notice to PPP is prompt, the breach is remedied swiftly and 
affected consumers are fairly treated. 
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1. Detailed response 

 
Q1. Do you agree with our broad assessment of the range of harms that may impact 
upon consumers? If not, why not? 
 
Yes 
 
However, it is important that a service provider can make an informed assessment of the potential fine 
in relation to a case once it has been opened (not having to wait for it to be closed).  This is important 
if the Service Provider is ultimately liable, particularly given the lengths of time it can take PPP to 
adjudicate. 
 
The range of harms will presumably be taken into account in the calculation of any fine.  Given that 
many of them are difficult to quantify in monetary terms, our concern is that this will simply make the 
fine calculation even more subjective. 
 
Our preference is that PPP issues an instruction to an SP to withhold revenue up to a set amount at 
the outset of a case – and that the SP’s liability is limited to any such revenue withheld. 
 
In addition, we believe that PPP should set out a timeline within which all cases should be resolved 
as, in our experience, they often take longer than is acceptable. 
 
 
Q2. Do you agree with our assessment, and the fitness for purpose of our suggested 
Outcomes and supporting themes? If not, why not? 
 
Generally, yes. 
 
Transparency 
The requirement for “immediate” exit should be softened to take into account reasonable technical 
constraints subject to a maximum of, say, 24hours. 
 
Q3. Can you identify any Outcomes for consumer trust and confidence that you 
consider we may have overlooked? 
 
No. 
 
Q4. Do you agree with our Outcome and supporting themes about complaints 
handling? Do you have any other suggestions? 
 
Yes, although the themes are, by necessity, very vague at present and the appropriateness of 
interpretation of terms such as “reasonable” and “clear” can only be ascertained once the detailed 
provisions are drafted. 
 
RECOMMENDATION:  We propose elsewhere that an IP registration database should be optional 
and only go a set number of steps away from the IP.  If this were the case, there should be a 
manageable database that would tell the customer exactly where they should go for complaints and 
who to escalate to.  Whilst an SP/IP should be able to pass a consumer on to someone not on the 
registered database for resolution, one responsibility of registration could be that the consumer is 
entitled to ensist that their complaint is dealt with directly by a registered party. 
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Q5. Do you agree that PhonepayPlus is right to suggest that it should be able to 
revoke permission or authorization where it is proven that Conditions have been 
breached and where such an action would be justified and proportionate? If not, why 
not? 
 
Yes, although the compliance panel should also be able to consider other sanctions such as a 
“suspended revocation” or “first formal warning” to allow flexibility. 
 
Q6. Do you agree that PhonepayPlus is right to consider allowing parties along the 
value-chain to apply for prior permission when in a contractual relationship to 
provide a service? 
 
Yes, provided that it is clear what happens if the contractual relationship changes.  E.g. if a Service 
Provider obtains prior permission in respect of a specific IP service, could this be transferred to 
another Service Provider if the IP moves across? 
 
Q7. Do you agree that PhonepayPlus is right to suggest that an applicants previous 
breach record is a factor that it is entitled to consider as part of a consideration of an 
application for permission or consent? If not, why not? 
 
We consider that this is relevant but not, in itself, conclusive evidence.  We note that PPP’s approach 
to considering breach history appears not to take into account the scale of the IP/SP concerned.  In 
our view, whether a breach history is good or bad is not just a question of the number of fines 
received but the number and severity of fines IN RELATION to that party’s market share and the 
number of services operated.  These factors must be taken into account too. 
 
Q7b Scope of Prior Authorisation 
Additional comment not specifically asked 
 
We are supportive of the concept of prior authorisation in addition to prior permission.  However, we 
question whether PPP should only consider those services that currently require prior permission in 
the scope of the prior authorisation rules and wonder whether services such as scratch card services 
should also fall under the prior authorisation remit. 
 
Q8. Do you agree with our assessment that ALL participants in the value chain for 
delivery of phone-paid services have responsibilities for compliance? If not, why 
not? 
 
The value chains presented do not adequately consider the provision of voice short codes. In this 
situation, there is effectively one voice number provisioned by 6 different UK networks and there are 
therefore 6 parallel parties that are both the OCP and TCP.  After this point, the value chain may look 
like the voice value chain or (where there is a demand for one aggregator to remove the complexity of 
6 different operator contracts), the value chain might move on to an aggregator in a similar way to the 
SMS value chain. 
 
Comments in paragraph 3.7 are similar to the approach that PPP takes when considering a service 
provider’s fine history as an aggravating factor.  The scale of traffic processed by the SP does not 
seem to be fairly taken into consideration. The fact is that a very small number of aggregators 
represent the vast majority of all premium rate traffic.  Any aggregator is arguably being doing “better 
than average” in terms of compliance if it gets less fines than are represented by its market share.  
Say the SP has 10% market share, it would be doing “better than average” on compliance if less than 
one in 10 fines issued by PPP goes to this SP.  To equate this with the following statement “some 
service providers do not have effective systems to apply lessons learnt from previous mistakes to all 
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their clients, or perhaps the motivation to apply them” indicates that PPP has possibly misunderstood 
the size of the market that individual SPs may represent. 
 
As to responsibility for compliance, yes all participants in the value chain should have an appropriate 
responsibility for compliance.  Note that the current system effectively devolves the network operator 
of their responsibility after SP due diligence is completed and therefore effectively absolves them of 
any responsibility to monitor services.  This pushing of liability down the value chain together with the 
fact that the SP remains ultimately liable for any non-payment of fines to IPs (pushing liability up the 
value chain) currently leaves the SP squashed in the centre of liability. 
 
MIG considers that the position of an aggregator as a “terminating provider” should be recognised – 
that place in the value chain where the aggregator simply aggregates the technologies and 
contractual responsibilities of the 6 UK networks and has no more part to play in running the service 
that does a network operator.  A practical solution here would be to create the concept of an 
“Approved Information Provider” (AIP), where the compliance liability rests with the AIP but only after 
PPP has approved the IP following due diligence processes similar in nature to those currently 
performed by network operators on SPs. 
 
Q9. Such a change in approach may have differential impacts on different providers 
in the value-chain. What are these impacts likely to consist of and what business or 
consumer benefits do you think will arise? 
 
Our primary concern is that an approach to “targeting as many companies in the value chain as have 
been involved” is potentially very confusing and time consuming.  The approach must be straight 
forward and understood by all parties in order to be effective.  Any approach needs to balance a 
consideration of who is “to blame” (and the nature of such blame:  deceit, negligence, omission or 
ignorance) with consideration of where revenue is earned down the value chain. 
 
Our secondary concern is as to how PPP would choose to divide up responsibility between the value 
chain.  Would PPP, for instance, levy a fair share of a fine against each network operator?  Would 
proportionality be based on revenue share or something else? 
 
In addition, as an SP, we are all too well aware that the IP pass through route is not particular 
effective at pushing liability on to IPs when the SP remains ultimately liable for any unpaid fine.  In our 
view, any attempt to fine various parts of the value chain is meaningless if the liability can then shift 
around the value chain depending on who pays up. 
 
Finally, it is important to consider that contracts between various parts of the value chain may specify 
who is contractually liable for any breaches of specified elements of regulation.  Would PPP take this 
into account or not?  If, for example, a contract between SP and IP states that the IP is wholly 
responsible for the compliance of promotional material, would PPP only seek to punish the IP?  
 
RECOMMENDATION:  We do not believe it is necessary or practical to consider the whole value 
chain in all cases.  Doing so will lead to confusion, significantly reduce PPP’s ability to recover fines 
and often for little apparent benefit as the current situation is not always broken.  Instead, we 
recommend that participants in the value chain are only considered when they have undergone 
registration with PPP.  Registration should be optional (i.e. the SP can make a choice whether to 
insist that its IPs register or not and may even introduce differential pricing accordingly) and 
registration should probably only be permitted to a maximum of, say, 3 levels away from SP in the first 
instance. 
 
Q10. Do you agree with our analysis of the outcomes of Assessment and Control? If 
not, why not? 
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The consultation document refers to the responsibilities of TCPs.  Does PPP consider that the 
responsibility of MNOs for the “SMS-type” value chain is the same in terms of not just due diligence 
but also monitoring and control? 
 
To facilitate the obligations of  risk assessment and control, it is important that the adjudication 
database allows for searches on directors etc and not just companies.   It is currently too easy for 
someone to set up under a new name and come up with a clean search on the database. 
 
Q11. What thoughts do you have on our suggested approach to a registration 
scheme? 
 
We are in favour of this scheme although there are some practical difficulties which we would like to 
understand PPP’s approach to: 
 

- Would breach history only be logged after a formal PPP adjudication against a service?  Or 
would there by an opportunity for SPs to register a concern?  Would there be any reference to 
the “accused but not (yet) guilty” party?  If so, what is the legal position here and what right of 
appeal would exist? 

- Logging of related parties appears to be the most challenging part of this database, yet is 
likely to be the most valuable.  In our experience, anyone wishing to re-enter the market after 
a dubious past is likely to do so with a tenuous link that may be difficult to spot.  We have 
even seen situations where directors have used subtly different names on companies house 
so as not to appear on director searches as being involved in two separate businesses. 

- Would the database hold data forever or only for a specified time period (say 3 years)? 
 
Q12. What other suggestions do you have for how we could create greater 
incentives for providers to co-operate with PhonepayPlus in the event of 
investigations? 
 
Shifting the liability to where it belongs should be enough of an incentive.  If further incentive is 
required, an appropriate method of considering “co-operative behaviour” as a meaningful mitigating 
factor in subsequent breach allegations would also work. 
 
Q12b  Number checker 
Additional comment not specifically asked 
 
It is noted that the current number checker system is limited in part by PPP’s ability to upload data 
provided to it by SPs on a timely basis or by an SP’s ability to access / change their registered 
numbers via an online log-in.  We are aware that the current system fails to keep up to date with 
information that we have provided – it would need to have significant improvements in order to ensure 
that any errors/omissions were the result of a negligent action by an SP rather than an inadequate 
system.   Furthermore, it is suggested that PPP may wish to consider what existing databases there 
exist for such information. For example, some network operators require customer care details from 
aggregators in a consistent format that PPP could also potentially adopt without causing unnecessary 
re-work of the same information. 
 
Q12c Whistle-blower policy 
Additional comment not specifically asked 
 
Particularly in light of PPP’s proposed changes to the way it treats the value chain and expects SPs to 
have a reasonable process of due diligence and monitoring, it is clear that there needs to be a 
whistle-blower policy that encourages parties to notify PPP of a breach.   
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The current attitude of PPP to pursue breaches that are self-disclosed in the same way as those that 
are not is a clear disincentive. 
 
Q13. Do you agree with our proposed approach to reforming and renaming the 
Informal procedure? If not, why not? 
 
The name of the procedure is not relevant in our view.  More pertinent is the form and process of the 
procedure.  On the assumption that the notification procedure is used for relatively minor queries or 
breaches, it would appear sensible that a reasonable incentive for the offending party to accept the 
breach is that there would be no publication of such.  Clearly, if PPP considers that publication in any 
particular case is particularly in the public interest, they can choose to adopt the formal procedure 
instead. 
 
PPP should focus on ensuring that, following an informal procedure, there is a clear objective for the 
IP/SP to demonstrate that the issue has been addressed in a fixed timescale. 
 
If PPP is to consider setting a timescale to amend technical aspects of the service, this should only be 
done after discussing technical feasibility with the SP as apparently minor changes may have 
significant technical considerations and other remedies may be more easily achieved with the same 
effect. 
 
Q14. Do you agree with our proposal that our arrangements for Standard and 
Emergency procedures should be retained? If not, why not? 
 
Yes, we agree that these should largely be retained.  Our biggest criticism of the current standard 
procedure is that it is nearly impossible to judge the likely outcome of a case at the outset and 
therefore for an SP to decide what, if any, revenue to withhold from an IP.  Given that cases are also 
often concluded over a longer time than we feel they should, this problem is exacerbated.   
 
We believe that a solution to this would be the use of an instruction from PPP to an SP to withhold a 
set amount of revenue from an IP pending case conclusion.  This would give the SP certainty and, 
where under new proposals PPP may accept greater financial exposure from IPs, will protect PPP’s 
interests in ensuring that fines are paid. 
 
Q15. Do you agree with our approach and what regulatory impacts, costs and 
benefits do you forsee? 
 
We agree with the approach in theory.  However, we are concerned how this will be implemented in 
practice.  If every breach of the code by an IP is also considered by PPP to be an opportunity to 
accuse the SP of a breach of due diligence requirements then there appears to be little benefit in the 
new approach and the process will create twice as much work as the current system. 
 
Q16. What would be the costs and business impacts associated with such 
proposals? What consumer benefits do you think would accrue? 
 
The cost of executing refunds is significant.  We estimate that it is probably in excess of £2 per 
refund.  However, we accept that the cost of refunding should not be an issue where refunds are 
validly due.  Indeed, developments by UK mobile operators are likely to make it significantly easier to 
refund consumers. 
 
However, a number of practical issues exist: 

- In our experience, consumers will not normally want a refund of under £1.  However, offering 
them the option to donate the money to charity is normally considered an efficient and 
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equitable alternative.  Where such option is given, the majority of respondents will adopt the 
charitable option rather than “cash”. 

- It is very difficult to contact IVR callers to execute a refund.  Many such calls withhold their 
number. 

- It is easier to contact SMS participants to execute a refund however best practice is not to do 
so after 6 months as the number may have been ported to a different customer.   

- In any event the current proposal would need a lot of thought as to how it would be 
implemented in detail: 

o In our experience a fine is often calculated by reference to the revenue that a service 
has made.  Arguably, insisting on refunding all participants would already cost the 
provider up to 2 or 3 times the revenue made therefore perhaps the refund obligation 
should be INSTEAD of a fine rather than in addition?  Or the fine could be to pay a 
find of up to £X, from which refunds can be deducted if evidenced. 

o It is reasonable to expect that situations will exist where many customers to a service 
are happy with it even if it is in breach.  It seems illogical that all customers would 
have to be refunded (and presumably, the service that they purchased taken away 
from them) 
 

Q16b Refund Processing 
Additional comment not specifically asked 
 
We disagree with PPP’s statement in 4.24 that there are a number of relatively easy ways to refund a 
customer.  Contacting the customer and providing them with a refund authorisation is not difficult 
(although can be costly).  Actually getting a cash refund to them after authorisation however is not 
easy and can cost significantly more than the value of the refund.  As stated above, we consider it 
reasonable to estimate that the cost of a cash refund is at least £2 per refund. 
 
In addition, it must be considered that, unless PPP intends to enforce an obligation on all parts of the 
value chain to “surrender” their revenue share on a refunded transaction, it must be considered that 
an IP will only have received a percentage of the transaction value therefore an obligation to refund 
costs more than the revenue received even before administration costs are considered. 
 
Q17. What thoughts do you have about improving PhonepayPlus’ effectiveness of 
fine collection and do you have any specific proposals for how we could better 
secure fine collection through changes to the Code? 
 
PPP states that it has a good track record of fine collection.  In our opinion, this is largely because it 
can revert to the SP in all cases for payment of a fine and such companies are likely to (a) have a 
better credit rating that most IPs and (b) cannot afford further sanctions with PPP. 
 
However, PPP should be aware that the recoverability of fines from IPs is a significant issue for SPs.  
We anticipate that PPP would have significantly worse fine recovery under the new rules of 
proportionate liability. 
 
That said, we believe that the proposed extension to the 30-day payment rule is completely 
inappropriate as a solution to the described problem.  This would serve to punish all IPs for the 
misdeeds of a few and could have a devastating effect on the value chain. 
 
In addition, an extension to even 60 days could have little impact where PPP takes longer than 60 
days (which is our normal experience) to close a case.  This is certainly the case if the service has 
ceased to be promoted pending case review and therefore revenues are falling. 
 
Instead, our proposed solution is that PPP can issue an instruction to an SP to withhold revenue 
payments to an IP – either for a specified period of time or up to a specified amount (the latter option 
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being our preferred option).  This approach would then create more certainty for the SP, IP and PPP  
without punishing the whole industry.  It should be noted though, that an instruction to withhold, say, 
“up to £100,000” will not guarantee PPP security over £100,000 as the SP may not have this amount 
of revenue to withhold. 
 
 
Q18. Do you agree with PhonepayPlus’ proposals for new terms in respect of the 
current terms “Service Provider” and “Information Provider”? If not, can you 
suggest alternative terms? 
 
In our opinion, that names are irrelevant.  It is the definitions are the terms that are important and 
these have been covered in the value chain discussions already in the document.  We consider that 
PPP may have misinterpreted calls for the definitions to be revised as terms for the names to be 
changed. 


