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Tribunal meeting number 166 / Case 1 
 
Case reference:  49874 
Level 2 provider: Infernal Publishing Ltd (Belfast, UK) 
Type of service: Video subscription service 
Level 1 provider: Velti DR Limited (UK), GSO MMBU Private Company Limited T/A 

mGage (UK), Sensoria Communications Limited (UK) and Fonix Mobile 
Limited (UK) 

Network operator: All Mobile Network operators 
 

THIS CASE WAS BROUGHT AGAINST THE LEVEL 2 PROVIDER UNDER PARAGRAPH 4.4 
OF THE CODE 

 
BACKGROUND 
 
Between 21 July 2014 and 18 March 2015, PhonepayPlus received 47 complaints from consumers 
in relation to a video subscription service (“the Service”) operated by the Level 2 provider, Infernal 
Publishing Ltd (“the Level 2 provider”). The Service operated under the brand name “TV Babes” 
on the premium rate shortcodes 69500 and 79900. Consumers were charged £1.50 per week. The 
Executive understood that the following Level 1 providers had been in the value chain at some 
point: Velti DR Limited, GSO MMBU Private Company Limited trading as mGage, Sensoria 
Communications Limited and Fonix Mobile Limited; but where the Level 1 providers sat in the 
value chain was not known. The Level 2 provider submitted that the Service commenced operation 
in July 2014  (although the the Service appeared to have been operating using the same brand 
name since November 2011) and it continues to operate. The Level 2 provider stated that it had 
suspended promotions for the Service in January 2015. 
 
The Service was promoted online via certain third party adult websites. Consumers were invited to 
pay for adult video content by sending an SMS message containing a keyword to a shortcode. 
Separately, for a short period of time there was an alternative PIN method of entry for the Service. 
Consumers were issued with an SMS code which they could enter on the website to unlock video 
content and they were charged between £3 and £5 for that service. In addition, sending the 
keyword also subscribed consumers to the Service and a link to an adult video would be sent to 
their MSISDN weekly.  
 
Complainants routinely stated that they had received unsolicited, reverse-billed SMS messages 
and that they had not engaged with the Service. 
 
The investigation 
 
The Executive conducted this matter as a Track 2 investigation in accordance with paragraph 4.4 
of the PhonepayPlus Code of Practice (12th Edition) (the "Code"). 
 
The Executive sent a breach letter to the Level 2 provider on 1 April 2015. Within the breach letter 
the Executive raised the following breaches of the Code: 
 

 Rule 2.3.2 – Provision of information likely to influence the decision to purchase 
 Rule 2.4.2 - Consent to charge 
 Rule 2.2.5 – Pricing prominence and proximity 
 Rule 2.2.1 (a) – Provision of the Level 2 provider’s identity 
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The Level 2 provider responded on 24 April 2015. On 14 May 2015, the Tribunal reached a 
decision on the breaches raised by the Executive. 
 
The Tribunal considered the following evidence in full: 
 

- The complainants’ accounts; 
- A sample of the Executive’s requests for information to the Level 2 provider; 
- Correspondence between the Executive and the Level 2 provider (including directions for 

information and the Level 2 provider’s responses including supporting documentation); 
- Previous complaint resolution procedures against the Level 2 provider; 
- A sample of the Level 1 provider message logs; 
- PhonepayPlus Guidance on “Promotions and promotional material” and “Privacy and 

Consent to Charge”; and 
- The breach letter of 1 April 2015 and the Level 2 provider’s response of 24 April 2015 

(including supporting documentation).  
 
SUBMISSIONS AND CONCLUSIONS 
 
Previous complaint resolution procedures 
 
The Executive noted that the Level 2 provider had had several prior informal dealings with the 
PhonepayPlus Complaint Resolution Team ( the “CRT”), the most recent of which the Executive 
relied on as part of its case. Further details of these contacts are contained under the breaches 
raised by the Executive. A summary of the procedures were as follows: 
 
October 2012 – Track 1 procedure 
 
The CRT raised a potential breach of rule 2.2.1 of the Code as it was not clear from the 
promotional material that a user dialing the premium rate number or voice shortcode to speak to an 
on screen female was also clearly informed they would be subscribed to a £1.50 per week 
subscription service. The Level 2 provider accepted this concern and agreed to amend its terms 
and conditions to make it clear that interacting with a premium rate number would also subscribe a 
consumer to a weekly subscription service. In addition, it agreed that this information would be 
placed directly in relation to the service that was being promoted and not obscured amongst other 
information. In light of this assurance, the CRT dealt with the matter as a Track 1 procedure and 
closed the investigation. 
 
April 2013 – Track 1 procedure 
 
The CRT raised concerns around the presentation of pricing information and stated that the 
subscription element of the Service may not have been viewed by consumers. In addition, the CRT 
stated that there was no premium rate contact number and the Level 2 provider’s identity was not 
included in promotional material, as trading names such as “Firstlight” were not acceptable. The 
Level 2 provider stated that the subscription element of the Service had been removed and it 
confirmed that the other suggested changes had been made. Accordingly, the CRT dealt with the 
matter as a Track 1 procedure and closed the investigation. 
 
August 2013 – Track 1 procedure 
 
The CRT raised concerns regarding the presentation of the pricing information, that the Level 2 
provider had used the trading name “Firstlight Mobile” in promotions for the Service and that the 
two elements of the Service (the initial fixed charge for video content and the weekly subscription 
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element) were not sufficiently clear. The Level 2 provider stated that the PIN method of entry and 
the subscription element of the Service had ended and accordingly, the CRT dealt with the matter 
by way of a Track 1 procedure for the pricing issue and the absence of the Level 2 provider’s 
identity and the investigation was closed. 
 
November 2013 – Track 1 procedure 
 
The CRT raised a potential code breach of rule 2.3.1(d) as message logs for complaints showed 
that no subscription reminder messages had been sent as required. The Level 2 provider 
confirmed that it would resolve this issue and accordingly the matter was dealt with as a Track 1 
procedure and the investigation was closed. 
 
June 2014 – Initial assessment 
 
The CRT raised an issue regarding delays between the subscription mobile originating (”MO”) 
message being sent and the Level 2 provider processing the subscription confirmation message. 
The matter was not pursued at that time as the CRT received an assurance from the Level 2 
provider that the Service was no longer being promoted and that all consumers would be refunded 
if they were unhappy with the Service. 
 
ALLEGED BREACH 1 
Rule 2.2.1 
“Consumers of premium rate services must be fully and clearly informed of all information likely to 
influence the decision to purchase, including the cost, before any purchase is made.” 
 
1. The Executive submitted that the Level 2 provider had breached rule 2.2.1 of the Code as 

promotional material for the Service did not provide sufficient information in relation to the 
subscription element of the Service. 

 
The Executive relied on the content of PhonepayPlus Guidance on “Promotions and 
Promotional Material” (the “Guidance”). The Guidance states: 
 

Paragraph 1.1 
 
“There is a vast range of potentially different types of PRS. Each of these may need to 
give slightly different information to a consumer within their promotion(s), in order to 
ensure consumers have all the information they would reasonably need before 
purchasing.”  

 
The Executive understood that consumers were supplied with two services upon 
responding to the promotion. Firstly consumers were charged a fixed rate of £3 or £5 when 
they sent a keyword to a shortcode, which unlocked promoted adult video content. 
Secondly, by sending the keyword consumers were also automatically subscribed to the 
Service, whereby they were also charged £1.50 per week to receive a link to an adult video, 
which was sent to their MSISDNs. 
 
In addition to the above, at the Tribunal, the Executive  noted that in response to the breach 
letter, the Level 2 provider had stated that the first element was a separate service that was 
not operated by it. For the purposes of this case the Executive did not dispute that this may 
be the case as it had no evidence to suggest otherwise. However, the Executive highlighted 
that throughout the investigation, this issue had not been clarified by the Level 2 provider. 
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The Executive noted that the Level 2 provider had previously been subject to a number of 
PhonepayPlus complaint resolution procedures. On 25 July 2013, as part of a Track 1 
investigation, a member of the CRT contacted the Level 2 provider and raised the following 
concern: 

 
“As you will remember I expressed concerns when both the £3 charge and £1.50 a week 
subscription elements were being promoted in this way. Did you seek compliance advice, 
as I suggested doing so?” 

 
The Level 2 provider responded and stated: 

 
“[T]he subscription element of the service was brought back for a short period of time with 
the revised text that stated: ‘You will also be subscribed..’ which we felt made it clearer 
that the user will also be entering a subscription service.” 

 
The Level 2 provider also stated that the promotion of the PIN and subscription elements of 
the Service had now ended so there would not be any further consumers joining the 
Service and it did not intend to start the subscription element of the Service again. 
Furthermore, it stated that to avoid future concerns it would ensure that it sought advice 
from PhonepayPlus for any new service that it commenced. The Executive noted that the 
Level 2 provider continued to promote the Service using both the PIN and subscription 
elements. 

 
In response to a direction for information from the Executive dated 29 January 2015, the 
Level 2 provider supplied several examples of promotional material for the Service 
(Appendix A, B, C and D). The Executive noted the promotion at Appendix C was 
submitted as an example of what consumers would have viewed if they had interacted with 
the PIN entry route. The Executive also noted that Appendix A, B and C included the 
following information, “You will be billed [£3/£5] + £1.50/week subscription”. Appendix D 
contained more information regarding the subscription element of the Service than the other 
promotions as it stated: 
 

“You will receive your PIN via SMS. You will be charged £3 to your mobile bill. Standard 
network charges may apply. You will also be subscribed to TV Babes adult video 
subscription for £1.50/week opt out text STOP to 69500. Service run by First Light Mobile 
08444485440.” 

 
In relation to Appendix A, B and C, the Executive submitted that the information was 
insufficient to explain the nature of the Service. Further, it submitted that although the 
promotion at Appendix D explained that consumers would also be subscribed to the TV 
Babes adult video subscription it was not clear what consumers should expect to receive, 
or when and how they would receive it. The Executive submitted that consumers were not 
given sufficient information as to the nature of the subscription element of the Service, 
which consumers needed in order to allow them to make an informed decision to purchase. 
It was not clear in all cases that the subscription element of the Service supplied separate 
content to the one-off charge. The Executive asserted that due to the unusual service 
mechanic, it should have been made very clear to consumers that in order to unlock the 
video content they would also be signed up to a weekly subscription.  
 
The Executive submitted that the risk of harm to consumers due to not understanding key 
information about the Service was compounded by the fact that there was often a 
substantial delay between consumers receiving the code to unlock the online material, and 
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receipt of the first subscription message. On 20 June 2014 a member of CRT requested the 
following information in relation to delay as part of an initial assessment:  
 

“I would like some clarity around why there are delays between the confirmations of the 
subscription message from the MO opt in message. Please see example log attached. 
MO Opt in was on 18/01/2014; however the subscription confirmation message was sent 
on 6/02/2014.” 

 
The Level 2 provider responded with the following statement: 
 

“Due to the limitations of the technology involved there was a delay between joining 
customers onto the second system, so in recognition of this a free message was sent 24 
hours before billing started to ensure the consumer was aware of the full pricing of the 
service, how to opt-out and our customer service number. An example of the free 
message is: You are subscribed to TV Babes for £1.50 per week until you text STOP to 
69500 Hot new videos every week! Help: 08444485440 1stlight” 
 

At the time of the initial assessment, the Level 2 provider assured the Executive that the 
Service was no longer promoted and on that basis, the case was closed. However the 
Executive noted that this issue had then continued. It referred to a complainant’s message 
log that demonstrated that the complainant had sent a MO message on 4 August 2014 but 
the first subscription message for the Service had not been received until 14 August 2014. 
 
The Executive highlighted that the Code requires that consumers are fully and clearly 
informed of the relevant information before any purchase is made. It submitted that it was 
not sufficient to send details of the subscription element of the Service days or sometimes 
weeks after a consumer had subscribed. Accordingly the Executive asserted that the Level 
2 provider had failed to fully and clearly inform consumers of all information likely to 
influence their decision to purchase before any purchase is made, and therefore had acted 
in breach of rule 2.2.1 of the Code. 

 
2. The Level 2 provider denied that a breach of rule 2.3.2 of the Code had occurred and stated 

that the promotional material and particularly the terms and conditions for the Service had 
always made it clear that the Service was a subscription service that cost £1.50 per week. 

 
The Level 2 provider explained that the two elements referred to by the Executive were in 
fact two separate services; the initial purchase of 12 hours of video content for £3 or £5 was 
not provided by the Level 2 provider, but the subsequent provision of content for £1.50 per 
week was provided by the Level 2 provider. The Level 2 provider asserted that this had 
been made clear in earlier correspondence with the Executive. The Level 2 provider stated 
that at the point the consumer purchased the 12 hours of video content, a message would 
be sent to the consumer’s MSISDN containing the details of the Service and the consumer 
would have the option to cancel the Service without incurring any further charges. The 
Level 2 provider stated that consumers were also sent weekly reminders before the billing 
cycle and spend reminder messages. 
 
In relation to previous advice received by the Executive, the Level 2 provider commented 
on each of the informal procedures that had been noted by the Executive above under the 
heading “Submissions and Conclusions”. 
 
October 2012 
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The Level 2 provider stated that this related to an earlier version of its Service which a 
consumer would interact with via a premium rate number. It subsequently ceased 
promoting the Service via this method and it made the terms and conditions more 
prominent on the web promotion. The Level 2 provider stated that this matter was resolved 
over two years ago and it related to a separate and distinct version of the Service, therefore 
its inclusion was unfair and prejudicial. 
 
April 2013 
 
The Level 2 provider stated that it had not been previously advised to change the size, 
colouring or prominence of the terms and conditions, the pricing information or its details. 
The Level 2 provider asserted that the CRT had accepted that it was clearer for consumers 
that if any calls were made to the customer service number, it should be immediately 
recognisable as the correct service provider. The live operator would answer as “First Light 
Mobile”, which was the name on the promotions. The Level 2 provider stated that this 
matter was resolved two years ago and its inclusion was unfair and prejudicial. 
 
August 2013 
 
The Level 2 provider stated that it disagreed with the Executive’s assessment of this 
procedure and its promotional material proved that it had gone above what was required by 
the Code. Whilst the content was owned and the initial Service was set up by the Level 2 
provider, it had wanted a clearer flow and a more relevant identity for consumers, which is 
why it had used the name “First Light Mobile”. 
 
November 2013 
 
This case concerned the discrete issue of spend reminder messages which it had resolved 
to the satisfaction of the CRT. The Level 2 provider stated that this case was concluded 
over a year ago and its inclusion was unfair and prejudicial. 
 
June 2014 
 
The Level 2 provider stated that the delay had been acknowledged and promotion of the 
Service was suspended until it could remove the delay. Once it had done so, it commenced 
promotion of the Service again. It submitted that the version of the Service viewed on this 
date was fully approved by the CRT and only after receiving its approval did it re-launch the 
Service. 
 
The Level 2 provider submitted that the previous advice had been in relation to a distinct 
version of the Service which was not the subject of this case. The Level 2 provider took 
issue with the inclusion of the previous Track 1 procedures and stated that the Executive 
had included an incomplete account in the breach letter of correspondence relating to the 
November 2013 matter.  
 
The Level 2 provider drew the Tribunal’s attention to the correspondence with two members 
of the CRT in November 2013 and June 2014 and stated that on both occasions it was not 
informed that the Service had to be amended to ensure that consumers understood what 
they would receive, and when or how they would receive it. Had any changes been 
required, the Level 2 provider asserted that it would have happily complied. The Level 2 
provider made it clear that it had not simply continued to promote the Service following any 
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advice from the Executive, it had launched an amended version of the Service in an attempt 
to address earlier concerns. 
 
The Level 2 provider disputed the Executive’s claim that the nature of the Service was 
unclear. It stated that consumers would have visited the mobile video content delivery site, 
which stated that they would receive further weekly content and that it was clear that it was 
a mobile application, billed via the consumer’s mobile phone. The Level 2 provider 
submitted that this information was stated prominently and not hidden in small text, as the 
information took up at least 25% of the promotion and it fully detailed the type of Service it 
was. 
 
The Level 2 provider submitted that there had been no consumer harm or any gross 
overcharging for content (which it stated it had seen in the industry). The Level 2 provider 
provided two testimonials complimenting it on the Service and its exceptional customer 
service. 

 
The Level 2 provider explained that for every complaint received it had refunded the 
complainant in full. The Level 2 provider highlighted that the Service had received 47 
complaints over a nine month period, which was less than one per week and fairly small 
when compared with its 4000 satisfied consumers. It asserted that the number of 
complaints had accumulated since the beginning of the investigation and they were only 
included in this case as a result of the Executive’s delay in dealing with the case. Taking 
this and the other factors into consideration, it believed that the case should be dealt with 
under the Track 1 procedure. 
 
The Level 2 provider quoted the Guidance and stated in relation to each paragraph how it 
believed it had met the requirements in its promotions for the Service. In summary, it stated 
that the pricing information was clearly next to the call to action, no scrolling of the page 
was required to view it, and the background colour of the page was lighter than the colour 
of the text. 
 
Specifically in relation to the promotions at Appendix A, B and D, the Level 2 provider 
stated the following: 
 

 Appendix A – the promotion had been reviewed by the Executive two years ago. It 
stated that the Executive’s concern was that the pricing information was not 
sufficiently prominent as it was displayed as part of a paragraph of information. The 
Level 2 provider stated that as a result of this advice, it amended the promotion. 

 Appendix B – the promotion had been amended so that the pricing information was 
directly underneath the call to action and not in a block of text. 

 Appendix D – the promotion was used in January 2013, before the Executive gave 
advice in November 2013. This promotion was amended following advice from the 
Executive. The promotion was reviewed by the Executive in June 2014 and it did not 
mention any concerns about the nature of the Service being unclear. 

 
In conclusion, the Level 2 provider submitted that the Executive’s case was: 
 

 Disproportionate, in light of all the information it had provided; 

 Unreasonable, in view of its history of reacting immediately to any concerns about 
its services, voluntarily suspending its services each time until the concerns had 
been resolved and demonstrating an obvious willingness to comply. Most 
significantly the Level 2 provider submitted that despite members of the CRT in 
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November 2013 and June 2014 reviewing the Service, concerns regarding the 
subscription element of the Service were not raised. It stated that it felt, “tricked into 
thinking our service was satisfactory and compliant, and then held to ransom on this 
previously unknown concern”; 

 Unfair based on the Executive’s presentation of the case in the breach letter, as the 
Executive had produced snippets and excerpts from historic cases and drawn 
conclusions which were not supported by the full correspondence and the context of 
the matter. 

 
In all the circumstances, the Level 2 provider denied that it had breached rule 2.2.1 of the 
Code. 

 
3. The Tribunal considered the Code and all the evidence before it, including the Level 2 

provider’s written submissions.  
 
 The Tribunal noted that the Level 2 provider had submitted that it had received advice and 

guidance from the CRT in earlier informal procedures, and concerns regarding this breach 
of rule 2.2.1 had not been raised and/or the CRT had always accepted the revised 
promotion of the Service was satisfactory. Having carefully considered the correspondence 
during those procedures, the Tribunal did not accept that was the case. It was clear that the 
Executive had raised specific concerns and also advised the Level 2 provider to seek 
compliance advice from the PhonepayPlus Industry Service team on the Service more 
generally, which it had not done. Further, the Tribunal noted that the Level 2 provider had 
twice told the Executive that it was no longer promoting the relevant element of the Service, 
which had led the Executive to believe that the matter had been resolved, yet later 
information had come to light to suggest that the promotion had resumed.  

 
The Tribunal noted that various promotions for the Service had been provided by the Level 
2 provider during the investigation, which contained varying amounts of information about 
the nature of the Service. For example, some promotions simply stated “£3 per text + 
£1.50/week subscription” and another stated “…You will also be subscribed to TV Babes 
adult video subscription for £1.50/ week…”. The Tribunal concluded that although the 
promotions referred to a subscription service, due to the unusual Service mechanic that 
required consumers who opted-in to one service to subscribe to another, it was imperative 
that consumers were fully and clearly informed about the nature of the Service before 
purchasing. The Tribunal concluded that the descriptions on all the promotions were not 
sufficiently clear and accordingly, consumers had not been provided with all information 
likely to influence their decision to purchase. 
 
For the reasons detailed by the Executive, the Tribunal found that the Level 2 provider had 
breached rule 2.2.1 of the Code. 
 

Decision: UPHELD 
 
ALLEGED BREACH 2 
Rule 2.3.3  
“Consumers must not be charged for premium rate services without their consent. Level 2 
providers must be able to provide evidence which establishes that consent” 
 
1. The Executive asserted that the Level 2 provider had acted in breach of rule 2.3.3 of the 

Code as the Level 2 provider had not provided robustly verifiable evidence that consumers 
that engaged with the Service through the PIN entry route consented to be charged. 
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Guidance 
 
The Executive relied on the content of PhonepayPlus Guidance on “Privacy and Consent to 
Charge” (the “Guidance”). The Guidance states: 

 
Paragraph 1.4 
 
“…it is essential that providers can provide robust evidence for each and every premium 
rate charge.” 
 
Paragraph 2.1  
 
“Robust verification of consent to charge means that the right of the provider to generate a 
charge to the consumer’s communication bill is properly verifiable...By ‘properly verifiable’, 
we mean a clear audit trail that categorically cannot have been interfered with since the 
record…was created.” 
 
Paragraph 2.9  
 
“It is more difficult to verify where a charge is generated by a consumer browsing the 
mobile web, or by using software downloaded to their device. In these circumstances, 
where the consumer may only have to click on an icon to accept a charge, the MNO has 
no record of an agreement to purchase, and so robust verification is not possible through 
an MNO record alone.” 
 
Paragraph 2.10  
 
“In both of the instances set out above, we would expect providers to be able to robustly 
verify consent to charge...Factors which can contribute to robustness are: 
 

 An opt-in is PIN-protected (e.g. the consumer must enter their number to receive a 
unique PIN to their phone, which is then re-entered into a website); 

 A record is taken of the opt-in, and data is time-stamped in an appropriately secure 
web format (e.g. https or VPN); 

 Records are taken and maintained by a third-party company which does not derive 
income from any PRS. We may consider representations that allow a third-party 
company which receives no direct share of PRS revenue from the transaction, but 
does make revenue from other PRS, to take and maintain records. It will have to be 
proven to PhonepayPlus’ satisfaction that these records cannot be created without 
consumer involvement, or tampered with in any way, once created; 

 PhonepayPlus is provided with raw opt-in data (i.e. access to records, not an Excel 
sheet of records which have been transcribed), and real-time access to this opt-in 
data upon request. This may take the form of giving PhonepayPlus password-
protected access to a system of opt-in records; 

 Any other evidence which demonstrates that the opt-in cannot be interfered with” 
 
Paragraph 2.13  
 
“Some charges, or opt-ins to marketing, are generated once consumers click on a mobile 
internet site – often to view an image or a page. Consent to receive a charge, or opt in to 
marketing, must be subject to robust verification, as set out above...” 
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Complaints 

 
The Executive relied on the content of the complainants’ accounts. Specifically, the 
Executive noted the following complaints from consumers who had engaged with the 
Service through the PIN entry route: 
 

“Consumer saying he has had no messages on his phone 
consumer saying he has never used adult services before 
consumer did say that he has been getting messages from loan companies 
consumer saying he has had the mobile number for over 15 years and this has never 
happened before 
Consumer saying he does travel to France a lot 
Consumer saying he turn roaming off his phone 
consumer could not give me much info” 

 
“Consumer has been charged £1.50 for a text that he has not asked for, has not 
subscribed to anything, does not know what service is, consumer wants this stopped” 

 
As set out in the “Background” section, the Service operated for a time using a PIN entry 
route. The Level 2 provider set out the journey for a consumer that had opted in via this 
route of entry: 
 

1. A consumer entered a mobile number online; 
2. A PIN was issued to the consumer’s handset; and 
3. A consumer entered the PIN into the webpage to initiate a subscription.  

 
During the investigation, the Executive requested the following information in relation to this 
route of entry to the Service:  
 

 An explanation regarding how this element of the Service operated and how it was 
promoted; 

 An explanation regarding how this element formed part of the overall Service and 
who was responsible for it; 

 Evidence to support any explanations provided, which should have included (a) 
copies of any further promotional material for this route of entry to the Service and 
(b) an explanation of how the Level 2 provider ensured it had robust consent to 
charge evidence for this route of entry to the Service, together with examples of 
such evidence. 

 
The Level 2 provider responded and stated: 
 

“The Pin Entry route as referred to in the spreadsheet (blue section) – is something we 
trialed for a couple of months but removed it nearly three months ago once we determined 
that the process was not satisfactory, due to our own due diligence and the feedback we 
were receiving from new customers. In this circumstance we had purchased web traffic 
but once we had received more than the usual weekly few CS calls we knew it wasn’t 
clear to the consumer, albeit clearly stated in the T&C’s [sic].” 

 
The spreadsheet to which the Level 2 provider referred contained a sample of 18 
complaints setting out discrepancies between the Level 1 provider and Level 2 provider’s 
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message logs. The Level 2 provider highlighted three complaints on the spreadsheet which 
it stated had subscribed to the Service through the PIN entry route. 
 
The Executive noted that the Level 2 provider had not submitted evidence of the 
complainants’ consent to be charged as requested. Therefore, the Executive again 
requested copies of promotional material for the PIN entry route and evidence of consent to 
charge for the three complainants who had entered the Service via this route. In response, 
the Level 2 provider submitted a screenshot of the promotion viewed by consumers that 
had opted-in via the PIN entry route (Appendix C). In addition, the Level 2 provider 
supplied data for each complainant that included their MSISDN, the date and time of opt-in, 
the IP address and the user agent’s details. 
 
The Executive noted that during the investigation the Level 2 provider stated that the PIN 
entry route was only promoted on five occasions from August to December 2014 to trial 
new technology. The Level 2 provider stated that it had investigated the possibility of using 
a third party to enable it to subscribe consumers via this means of access. Before it 
invested time and money into the new technology it took the view that it should trial it first to 
see how it performed. On reflection, it had decided to withdraw this method in early 
December as it had decided it was not a viable option for promotion of the Service. Further, 
the Level 2 provider had stated that due to the short period of time that the promotions had 
been active, its customer service team had submitted a keyword and shortcode in the usual 
manner to PhonepayPlus in response to requests for information, rather than providing the 
PIN entry details. 
 
The Executive noted that the data regarding the complainants that had used the PIN entry 
route was not held by a third party, nor was it held in a way which meant it categorically 
could not have been tampered with since its creation, as the Level 2 provider had held the 
data internally.   
 
The Executive noted that the Guidance makes it clear that all charges must be robustly 
verifiable. However, it appeared that the Level 2 provider had decided not to utilise third 
party robust verification whilst trialing the PIN entry route. Notwithstanding that the 
Guidance is not binding on providers, where a provider fails to follow Guidance there is an 
expectation that it will take equivalent alternative steps to ensure that it fulfils 
PhonepayPlus’ expectations (and compliance with the Code). The Executive submitted that 
by the Level 2 provider’s own admission, it had not implemented a robust method of 
verification for the PIN entry route. As a result, the Executive submitted that the Level 2 
provider did not have sufficiently robust systems in place to provide evidence of consent to 
charge and accordingly, the Level 2 provider had acted in breach of rule 2.3.3 of the Code. 

 
2. The Level 2 provider denied that a breach of rule 2.3.3 of the Code had occurred and it 

stated that it believed it had acted fairly towards consumers. As evidence of this it stated 
that it offered exceptional value for money at £1.50 per week (as many other providers 
charged as much as £16.50 per video), it ran a pre-approved promotional campaign that 
contained full pricing and Service information, consumers had the ability to stop the Service 
at any time and they received first class customer service. It stated that a request to charge 
had been received in each and every case and it had provided the Executive with robust 
evidence of consent to charge. Further, it stated that the evidence submitted to the 
Executive was always supplied with a clear audit trail, with an IP address and a date and 
time stamp which confirmed when the handset had been used. 
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The Level 2 provider acknowledged that in all but a small minority of cases, consumers’ 
robust verifiable consent had been obtained and evidenced. In those small minority of 
cases (three of the complaints) consent had been received for the PIN entry route with a 
web stamp opt in. The Level 2 provider stated that although this route had failed to meet 
its own internal standards, and the Executive had now raised concerns about it, it 
submitted that it was clear that in all other respects the promotion was satisfactory. It 
stressed that it had ceased this method of access to the Service before it received any 
correspondence from the Executive raising this as a concern. 
 
The Level 2 provider reiterated that over 98% of its consumers were satisfied with the 
further content offered by the Service on a weekly basis. Some consumers had texted 
“stop” immediately and others had continued as regular customers. It stated that the 
extremely small minority of consumers that stated they were not fully aware of the weekly 
element had been fully refunded. 
 
The Level 2 provider explained that, as a small company, it did not wish to use “enhanced 
single click” technology or charge excessively for content, therefore it decided to 
experiment with various methods of obtaining loyal consumers. It had attempted to adapt 
its business to the rapidly growing area of web browser traffic but found it had not been 
able to receive the correct message flow. The Level 2 provider submitted that it had acted 
on guidance received by the Executive, co-operated with the Executive and endeavoured 
to provide a value for money service, with a transparent promotional and operational 
functionality. 
 
In conclusion, the Level 2 provider asserted that the Executive’s case in relation to a 
breach of rule 2.3.3 of the Code was: 
 

 Disproportionate, as only three complainants were affected by this method of entry 
to the Service; 

 Unreasonable, in view of its history of reacting immediately to any concerns about 
its services, voluntarily suspending its services each time until the concerns had 
been resolved and demonstrating a willingness to comply; 

 Unfair, in the context of this case. 
 

The Level 2 provider urged the Tribunal to take into account all the circumstances when 
applying the Code and particularly that the PIN entry route was a trial option, it operated 
for a short duration, with limited impact on consumers and when viewed in line with its “no 
quibble” refund policy it was of limited risk. In addition, the Level 2 provider stated that the 
Executive had relied on non-binding Guidance to establish a breach raised, which was 
unduly harsh. Further, it submitted that providers should be given an opportunity to 
comply, and given credit for the steps taken of their own accord. In its case, it had trialed 
the PIN entry route, decided it did not meet its basic standards, withdrew this method of 
entry to the Service and had been upfront with the Executive about it. Therefore, it 
submitted that it had acted both reasonably and responsibly. In the circumstances, it 
denied that it had breached rule 2.3.3 of the Code. 
 

3. The Tribunal considered the Code, Guidance and all the evidence before it, including the 
Level 2 provider’s written submissions. 
 
The Tribunal noted that it appeared that the Level 2 provider had only utilised the PIN entry 
over a four month period and that it had ceased use of it once it had become aware of 
concerns. The Tribunal also considered the data provided by the Level 2 provider, which it 
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submitted had demonstrated consumers’ consent to be charged, but the Tribunal noted that 
this data had not been held by an independent third party to ensure that the data 
categorically could not have been interfered with. The Tribunal did not accept that this 
evidence was sufficiently robust and properly verifiable. Therefore it was not satisfied that 
the Level 2 provider had provided evidence that established these consumers’ consent. 
 
In light of the complaints received by the Executive and as a result of the lack of robust 
evidence, the Tribunal was also satisfied that, on the balance of probabilities, consumers 
had been charged without their consent. The Tribunal found that the Level 2 provider had 
acted in breach of rule 2.3.3 of the Code. 

 
ALLEGED BREACH 2 
Rule 2.2.5 
“In the course of any promotion of a premium rate service, written or spoken or in any medium, the 
cost must be included before any purchase is made and must be prominent, clearly legible, visible 
and proximate to the premium rate telephone number, shortcode or other means of access to the 
service.” 
 
1. The Executive asserted that the Level 2 provider had acted in breach of rule 2.2.5 of the 

Code as promotions for the Service did not display pricing information prominently and 
proximately to the means of access to the Service. 
 
The Executive relied on the content of PhonepayPlus Guidance on “Promotions and 
promotional material” (the “Guidance”). The Guidance states:   
 

Paragraph 2.8  
 
“Pricing information where consumers are unlikely to see it, or where it is hard to find, is 
unlikely to be judged as ‘prominent’, or ‘proximate’, by a PhonepayPlus Code Compliance 
Panel Tribunal (‘PhonepayPlus Tribunal’).”  
 
Paragraph 2.10  
 
“Lack of prominence, or proximity, most often takes place online (both web and mobile 
web), where the price is provided in small print elsewhere on the page from the call to 
action. We have sometimes seen pricing information in the middle of the terms and 
conditions of a service, promotion or product, rather than as clear and correct ‘standalone’ 
information; the price is sometimes provided separate from the page with the call to 
action, or lower down on the page in such a way as to make the consumer have to scroll 
down to see the price. Any of these practices are unlikely to be viewed as compliant with 
PhonepayPlus’ Code of Practice by a PhonepayPlus Tribunal.” 

 
The Executive highlighted that it had previously raised a Track 1 procedure against the 
Level 2 provider on 6 August 2013. The Executive had viewed a promotion which stated: 
 

“PayBy SMS for just £3 
Text 067705 to 69979 now! 
You will receive your PIN via SMS. You will be charged £3 to your mobile bill. Standard 
network charges may apply. You will also be subscribed to TV Babes adult video 
subscription service for £1.50/week opt out text STOP to 69500. Service run by Firslight 
Mobile 08444485440.” 
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Lines four to six of the promotion were presented in smaller text than the top two lines. The 
Executive had informed the Level 2 provider that the pricing information was not sufficiently 
prominent as it was displayed within a paragraph of information. The Level 2 provider was 
provided with an example of best practice. On 7 August 2013 the Level 2 provider thanked 
the Executive for highlighting the concerns and it stated that if there were any future 
promotions it would ensure the specific wording provided by the Executive was used. 
 
When complaints relating to the Service were initially received, the Executive sent individual 
requests for information to the Level 2 provider that requested amongst other information, 
the date the consumer first engaged with the Service and copies of relevant promotional 
material. For numerous complainants that had engaged with the Service after 7 August 
2013, the Level 2 provider submitted a screenshot as an example of the promotional 
material seen by the complainants that contained wording in the same format as the 
promotion viewed by the Executive in August 2013 (Appendix D). 
 
The Executive submitted that the pricing information on the webpage was not sufficiently 
prominent as it was displayed in the middle of a block of text, in a significantly smaller and 
less bold font than the means of access to the Service (the shortcode). 
 
For this reason, the Executive submitted that the cost of the Service in this promotion was 
not clearly displayed as it is not sufficiently prominent in relation to the premium rate 
number (the means of access to the Service). Therefore, the Executive submitted that the 
Level 2 provider was in breach of rule 2.2.5 of the Code. 
 
At the Tribunal hearing in response to questions from the Tribunal, the Executive confirmed 
that the promotion at Appendix D had been supplied by the Level 2 provider four times out 
of a sample of eighteen complainants in response to requests for information. This had 
been sent to the Executive using the Level 2 provider’s responsible person/primary 
contact’s email address rather than a generic email address for the Level 2 provider. 

 
2. The Level 2 provider denied that it was in breach of rule 2.2.5 of the Code and stated that 

all of the required information was contained in the promotion for the Service.  
 

The Level 2 provider submitted that the pricing information was presented in the right hand 
corner and in a box that covered 25% of the overall space of the promotion, which was 
therefore proximate to the means of access to the Service. In addition, it submitted that the 
pricing information was not in a smaller text along the bottom of the promotion therefore, it 
understood that it was in accordance with the requirements set out in the Code.  
 
In relation to the promotion referred to by the Executive (Appendix D), the Level 2 provider 
stated that this screenshot was sent to the Executive as an example of its promotional 
material, when in fact it was only an example of a pre–August 2013 promotion. It accepted 
that it had submitted this promotional material to the Executive in response to an initial 
request for information for several complainants and it had always endeavoured to supply 
the promotion that the complainant would have responded to, not the promotion that was 
operating at the time of the request. It believed that the wrong promotion had been 
submitted to the Executive, and it could only assume that a new member of its Customer 
service team had responded to the request for information and had supplied the wrong 
promotion. It could not now check the position given the time that had elapsed. The Level 2 
provider referred the Tribunal to its amended promotion that it stated incorporated the 
changes suggested by the Executive (Appendix A). 
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The Level 2 provider stated that many consumers, having purchased the initial video, sent 
“stop” immediately, which it submitted suggested that the information was being read by 
most consumers who purchased the Service. 
 
The Level 2 provider referred to another case relating to another Level 2 provider that had 
been dealt with through the Track 1 procedure. It stated that the promotions in that case did 
not contain any pricing information and the Executive had not taken any action. 
 
The Level 2 provider quoted the relevant Guidance and outlined under each paragraph how 
it had met the requirements stated. 
 
In conclusion, the Level 2 provider stated that the Executive’s case was: 
 

 Disproportionate, in light of all the information the Level 2 provider had supplied; 

 Unreasonable, in view of its history of reacting immediately to any concerns about 
its services, voluntarily suspending services each time until the Executive’s 
concerns had been resolved and demonstrating an obvious willingness to comply. 
Most significantly, it submitted that a member of the CRT had fully reviewed the 
Service in 2014 and approved this version of the promotion that the Executive now 
relied on; 

 Unfair, based on the Executive’s presentation of the case in the breach letter, as the 
Executive had produced snippets and excerpts from historic cases and drawn 
conclusions which were not supported by the full correspondence and the context of 
the case. 
 

The Level 2 provider submitted that the Executive’s case was based entirely on 
correspondence exchanged in connection with a screenshot of a promotion supplied to the 
CRT in November 2013. The Level 2 provider stated that the Executive’s case was that this 
single example demonstrated a breach of rule 2.2.5 of the Code, yet the Level 2 provider 
was confident that this screenshot pre-dated the changes made as a result of its contact 
made with the CRT in November 2013. Given the time that had now passed (two years) it 
stated that it was significantly disadvantaged by its inability to verify the cause of the 
confusion. Notwithstanding this, it submitted that this issue had been fully resolved and 
concluded, and all its promotions reflected the agreed changes. In the circumstances of the 
case, it denied that it had breached rule 2.2.5 of the Code. 

 
3. The Tribunal considered the Code, Guidance and all the evidence before it, including the 

Level 2 provider’s written response. 
 

The Tribunal considered the Level 2 provider’s submissions regarding the provision of 
promotional material in response to the Executive’s requests for information in relation to 
complaints after August 2013. It noted that the Level 2 provider had asserted that the 
promotional material relied on by the Executive was not the current version of the 
promotion, as it had been amended following recommendations given in the Track 1 
procedure in August 2013. However, the Tribunal considered that this promotion had been 
supplied by the Level 2 provider as the promotional material viewed by at least four 
complainants since August 2013 (twice on 6 October 2014, on 11 December 2014 and on 
18 December 2014) and each time it had been provided by the primary contact and 
responsible person for the Level 2 provider. The Tribunal considered the material provided 
on each such occasion. The Tribunal did not accept that the promotion was not in use after 
August 2013.  
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The Tribunal noted that the Level 2 provider had referred to another Level 2 provider’s case 
in its response. The Tribunal had insufficient information on the facts and procedural history 
of that case to conclude that the case was relevant and commented that it was not helpful 
to refer to an unrelated case. 
 
Further having considered the content of the promotion, the Tribunal found that the pricing 
information was not prominent and proximate to the premium rate shortcode (means of 
access to the Service), as it was contained four lines into a block of text that was smaller 
than the premium rate number. In light of this, the Tribunal concluded that the Level 2 
provider had breached rule 2.2.5 of the Code. 

 
Decision: UPHELD 
 
ALLEGED BREACH 4 
Rule 2.2.1(a) 
“Promotional material must contain the name (or brand if part of the name), and the non-premium 
rate UK contact telephone number of the Level 2 provider of the relevant premium rate service 
except where otherwise obvious.” 
 
1. The Executive submitted that the Level 2 provider was in breach of rule 2.2.1(a) of the 

Code as promotional material for the Service did not contain the identity of the Level 2 
provider. 
 
The Executive relied on the content of PhonepayPlus Guidance on “Promotions and 
promotional material” (the “Guidance”). The Guidance states:   
 
Paragraph 1.3 
 
“…However, as a basic starting point, the following information is considered key to a 
consumer’s decision to purchase any PRS, and so should be included in promotional 
mechanics for any PRS: 
 

 The total cost of the service, including price per minute and/or text, and any initial 
charges (such as a joining fee); 

 The name and customer service contact number of the provider (which should be 
the full name, or any abbreviation that could be found on the first page of an internet 
search engine); 

 Whether the service bills by subscription – i.e. carries a repeat charge which ends 
only upon termination by the consumer.”  

 
The Executive highlighted that it had raised a Track 1 procedure under paragraph 4.3 of the 
Code against the Level 2 provider in April 2013. The Executive had advised the Level 2 
provider to ensure that its identity was used on promotions for the Service. It had stated that 
it understood that Firstlight Mobile was a trading name of the Level 2 provider and this was 
not acceptable. 
 
In January 2015, the Level 2 provider provided copies of promotions for the Service in 
response to the Executive’s request for “ALL promotional material used for this Service” 
(Appendix A and C). The Executive noted that additional promotional material had also 
been provided in response to the Executive’s initial requests for information (Appendix B, 
C, and D).  
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In relation to all the promotional material supplied, the Executive noted that the Level 2 
provider’s identity was not included. Further, it noted that promotional material for the 
Service referred to the Level 2 provider's trading name “Firstlight Mobile” or “1stlight”. 
Accordingly the Executive submitted that the Level 2 provider had acted in breach of rule 
2.2.1(a) of the Code, as promotional material for the Service had not contained the name of 
the Level 2 provider. 

 
2. The Level 2 provider denied that a breach of rule 2.2.1 (a) of the Code had occurred and 

stated that it had used the name “Firstlight Mobile” on its promotions, as Firstlight Mobile 
was an independent customer service bureau who handled its customer queries. By 
including that name with the non-premium rate contact number, it ensured that consumers 
knew that their query would be handled by the correct organisation.  
 
The Level 2 provider accepted that the Service was operated by it, as it was the content 
provider and the Service was its concept. However, it had not wanted to confuse 
consumers with its core business of publishing content, therefore it had chosen to use a 
trading name for clarity and improved customer service. Firstlight Mobile and its customer 
service contact number could be found on the first page of an internet search engine 
whereas the Level 2 provider’s name could not. 

 
The Level 2 provider stated that its customer service record was exemplary, as it used live 
operators and had a company policy to refund any dissatisfied customers on a ‘no quibble’ 
basis. Therefore, the Level 2 provider questioned whether this matter warranted an 
investigation since in its contact with the Executive, it stated that this issue had not been 
brought up as a concern. 
 
In conclusion, the Level 2 provider denied that it was in breach of rule 2.2.1(a) of the Code. 
It submitted that the Executive has been heavy handed and acted without reference to all 
the facts concerning previous advice and assurances. The Level 2 provider reiterated that 
the Service had been reviewed in November 2013 and June 2014 and on neither occasion 
was it instructed to make this change. It described the Executive as having, “a complete 
turnaround” in raising formal proceedings when it stated that a simple direction would have 
sufficed. The Level 2 provider also reiterated its earlier submissions that it believed this 
case should have been dealt with through the Track 1 procedure for the reasons outlined 
under the breaches of rule 2.2.1, 2.3.3 and 2.2.5.  

 
3. The Tribunal considered the Code and all the evidence before it, including the Level 2 

provider’s written submissions. 
 

The Tribunal noted that all the promotions for the Service failed to contain the correct 
identity of the Level 2 provider. The Code and Guidance was clear that the Level 2 
provider’s identity was required, and further, this had repeatedly been made clear in 
previous Track 1 procedures against the Level 2 provider. Accordingly, the Tribunal upheld 
a breach of rule 2.2.1 (a) of the Code. 
 

SANCTIONS   
 
Initial overall assessment 
 
The Tribunal's initial assessment of the breaches of the Code was as follows: 
 
Rule 2.2.1 – Provision of information likely to influence the decision to purchase 



       

       
    

  

  

 

Code Compliance Panel 
 

   

      

Tribunal Decision 
 

   

       

       

 

21 

 

 
The initial assessment of rule 2.2.1 of the Code was significant. In determining the initial 
assessment for this breach of the Code the Tribunal applied the following criteria: 
 

 The Service is likely to have had a material impact, directly or indirectly, on consumers and 
show potential for substantial harm to consumers; and 

 The Service had been promoted in such a way as to impair the consumer’s ability to make 
an informed transactional decision. 
 

Rule 2.3.3 – Consent to charge 
 
The initial assessment of rule 2.3.3 of the Code was serious. In determining the initial assessment 
for this breach of the Code the Tribunal applied the following criterion: 
 

 The Level 2 provider charged some consumers without obtaining robustly verifiable 
evidence of consent to charge. 
 

Rule 2.2.5 – Pricing prominence 
 
The initial assessment of rule 2.2.5 of the Code was serious. In determining the initial assessment 
for this breach of the Code the Tribunal applied the following criterion: 
 

 Pricing information is not sufficiently prominent and proximate to the means of access to 
the Service. 
 

Rule 2.2.1(a) – Provision of the Level 2 provider’s identity 
 
The initial assessment of rule 2.2.1(a) of the Code was significant. In determining the initial 
assessment for this breach of the Code the Tribunal applied the following criterion: 
 

 Promotions for the Service failed to supply adequate details relating to the Level 2 
provider’s identity. 

 
The Tribunal’s initial assessment was that, overall, the breaches were serious. 
 
Final overall assessment 
 
In determining the final overall assessment for the case, the Tribunal found two aggravating 
factors. 
 

 The Level 2 provider had not provided the Executive with all information that it was directed 
to provide. In particular, the failure to provide all contracts with the Level 1 providers 
regarding the provision of the Service had hindered the Executive and the Tribunal’s ability 
to understand the value chain. Further, the Level 2 provider had not provided full revenue 
information for the Service. 

 The Level 2 provider’s services had been dealt with a number of times through the Track 1 
procedure during which it had been alerted to various concerns which were now the subject 
of the breaches that have been upheld. The Tribunal noted that the Level 2 provider had 
informed the Executive that the Service or certain elements of it were no longer being 
promoted, only for the Level 2 provider to later recommence promotions in a similar 
manner. 
 



       

       
    

  

  

 

Code Compliance Panel 
 

   

      

Tribunal Decision 
 

   

       

       

 

22 

 

The Tribunal did not find any mitigating factors. However, the Tribunal noted that the Level 2 
provider had stated that it had refunded the affected complainants, although it had not provided 
any evidence of the refunds having been made. 

 
The Level 2 provider’s evidenced revenue in relation to the Service was in the range of Band 3 
(£250,000 - £499,999). The Tribunal noted that there was a discrepancy between the Level 1 and 
Level 2 provider’s revenue figures regarding shortcode 69500 but having considered the Level 2 
provider’s correspondence regarding the revenue figures, it found that the Level 2 provider had not 
provided the gross figure. Accordingly, the Tribunal referred to the figures provided by the Level 1 
provider. The Tribunal noted that Level 2 provider had not provided any revenue information for 
shortcode 79900, nor any revenue information pre-dating July 2014. The Tribunal noted that the 
Level 2 provider stated that it was unable to obtain the information as the Level 1 provider Velti DR 
Limited was no longer operating and it was grossly unfair to expect it to obtain such historical 
information. The Tribunal found that the explanation given by the Level 2 provider was not 
satisfactory and failing to provide information when directed to do so was a serious matter. The 
Tribunal reserved its position regarding the imposition of further sanctions upon a review should 
further information come to light regarding  revenue. 
 
Having taken into account the circumstances of the case, the Tribunal concluded that the 
seriousness of the case should be regarded overall as serious. 
 
Sanctions imposed 
 
Having regard to all the circumstances of the case, the Tribunal decided to impose the following 
sanctions: 
 

 a formal reprimand; 

 a fine of £100,000; 

 a requirement that the Level 2 provider seek compliance advice for the Service within two 
weeks of the date of publication of this decision, and for any other similar services that the 
Level 2 provider operates in the future, within two weeks from the commencement date of 
those services, and thereafter to implement that advice within two weeks (subject to any 
extension of time agreed with PhonepayPlus) to the satisfaction of PhonepayPlus; and 

 a requirement that the Level 2 provider must refund all consumers who claim a refund, for 
the full amount spent by them on the Service, within 28 days of their claim, save where 
there is good cause to believe that such claims are not valid, and provide evidence to 
PhonepayPlus that such refunds have been made.  

 
Administrative charge recommendation:                                                                               100% 
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Appendices 
 

Appendix A – A copy of a promotion for the Service: 
 

 
 
Appendix B – A copy of a promotion for the Service: 
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Appendix C – A copy of a promotion for the Service for the PIN entry route into the Service: 
 

 
 
 
Appendix D – A copy of a promotion for the Service: 
 

 




