PSA

Phone-paid Services Authority

GENERALGUIDANCE NOTE

Promoting Premium Rate Services

Who should read this?
All Networks operators and providers involved in the provision of premium rate services (PRS)
to consumers.

What is the purpose of the Guidance?

To assist Network operators and providers when creating and using promotional material, and
/ or assessing the quality of third party promotional material for PRS prior toits use. The
guidance clarifies Phone-paid Services Authority’s expectations in relation to various
outcomes and rules within the Phone-paid Services Authority’s Code of Practice that concern
promotions or promotional material.

What are the key points?
The rules set out in the Phone-paid Services Authority’s Code of Practice cover a range of
different elements around promotion. The main issues covered in this guidance are:
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Desired outcomes - establishing confidence in PRS with high quality promotions

Consumers want to purchase digital and non-digital products and services quickly and
easily. The PRS industry offers a great opportunity to discover such products and
services and purchase them making payment via their phones, putting the charges onto
their landline or mobile phone bill. One of its strengths is the speed and ease with which
consumers can make a purchase, and yet consumers in a fast moving world still want to
know what they are getting from the product or service, how much it costs, and how
the payment will work.

This guidance will enable those in the PRS industry to consider the following issues:

e How to offer consumers information transparently and what information is
important from the consumer’s perspective

e How to treat consumers fairly and equitably from first contact throughout the
consumer experience

e Howto avoid causing harm and offence (avoiding inappropriate promotions)

e Howto prepare consumers so they are able to ask for help or raise complaints when
issues arise (increasing brand awareness and equipping consumers to raise
complaints effectively)

Setting out key information and promoting transparently

There is a vast range of different types of PRS. Each of these may need to give slightly
different information to a consumer within their promotions, in order to ensure
consumers have all the information they would reasonably need before purchasing.

In addition, there are a range of different types of promotional material, ranging from
promotions that are self-contained (such as a print-based advert, inviting a consumer
to call or text an access number), to promotions that have a number of components that
lead a consumer toward a purchase. An example of this would be a text message with a
link to a mobile website, where the consumer subsequently makes purchases using a
secure payment method. In this latter case, there would be a number of steps between
the first promotion and a purchase. This results in a number of stages at which a
provider can act to ensure consumers were aware of all information necessary to make
a decision to purchase, prior to any purchase.

Because of this complexity, the Phone-paid Services Authority recommends that
providers familiarise themselves with the entire contents of this Guidance and
especially the parts relevant to the promotional mechanics they use. However, as a
basic starting point, the following information is considered key to a consumer’s
decision to purchase any PRS, and so should be included in promotional mechanics for
any PRS:

e Cost
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e Brandinformation

e  Product or service information

e Howitisdelivered or used

e Howitis paid for - one off payment, recurring charges, etc.

e Howto get help where necessary

Services accessed across multiple devices

In cases where a consumer participates in a service, or receives content, via one device,
but is billed for the service via another device, it should be clear to the consumer they
will be charged in this way. Confirmation of a purchase should be sent to both the
device that delivers the service and the device to which the charge is attributed.

Virtual currency

Premium rate services that invite consumers to purchase a form of virtual currency
should be absolutely clear as to the service(s) in which this currency can be used, and as
to whether unused currency carries an expiry date. Where services automatically ‘top
up’ a consumer’s virtual currency account once all the currency has been spent (with
another PRS charge to the consumer), this should be clear to the consumer, prior to
purchase.

Cross-promotional activity

From time to time, providers may insert promotions for other services within service
messages to a consumer who is already engaged with a PRS. These promotions may
appear within messages that carry a PRS charge, or within free reminder or access
messages.

Where this happens, consumers will sometimes become confused as to which part of a
message relates to the promotion, and which part relates to the service with which they
are already engaged. This can cause them to miss spend reminders, or other
information that would inform them about the service they are engaging with already.
In order to build consumer trust we set out the following expectations as a guide to
compliance in this area:

e  Promotions within reminder or service messages should ensure that the
promotional material is placed after the information concerning the service the
consumer has already subscribed to.

e Inaddition, the promotional part of the message should be clearly flagged as being
separate from the other information with the message. To do this effectively, we
would strongly suggest that the words ‘ADVERT’ or ‘PROMO’ are inserted directly
before the promotional part of the message.
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Pricing information

Pricing information is one of the fundamental pieces of information that promotional
material for PRS must display. This is to ensure that consumers are fully and clearly
informed of how much the premium rate service is likely to cost them, before they
commit to purchase. The principle rule around transparency of pricing informationin
the Phone-paid Services Authority’s Code of Practice is rule 2.2.7, which states the
following:

227

In the course of any promotion of a premium rate service, written or spoken or in any medium,
the cost must be included before any purchase is made and must be prominent, clearly legible,
visible and proximate to the premium rate telephone number, shortcode or other means of
access to the service.

As a starting point, pricing information will need to be easy to locate within a promotion
(i.e. close to the access code, number or call to action for the PRS itself), easy to read
once it is located and easy to understand for the reader (i.e. be unlikely to cause
confusion). Loose or unclear descriptions of price are not acceptable, as they are
unlikely to provide a sufficient understanding to consumers of how much they are
being charged. Examples of unclear descriptions would include the following:

e ‘premium rate charges apply’,

e 100ppm’,
e ‘1.50GBP
e ‘50p/min’

Phone-paid Services Authority strongly recommends the price should be expressed in
conventional terms, such as ‘50p per minute’, ‘£1.50/msg’ or ‘£1.50 per text’. The
Phone-paid Services Authority accepts there may be different conventions, based upon
the amount of space available (for example, in a small print ad, or a single - SMS -
promotion); however, pricing should remain clear. Variations on this, such as charges
being presented in per second formats, or without reference to a ‘£’ sign (where the
rate is above 99p), may breach the Phone-paid Services Authority’s Code of Practice.

We consider it best practice to inform the consumer of the price at every stage of a
promotion, where it is technically possible to do so, but not to do this would not
necessarily be considered a breach of the Phone-paid Services Authority’s Code of
Practice. In the case of banners and clickable links (both of which take a consumer to a
website when they are clicked on), and push notifications (which immediately directs
the consumer to a website without them first clicking), we accept that there may be no
practical way of informing the consumer of the price at that stage. In such cases,
provided the consumer is then redirected (without charge) to a website or other
promotional mechanic where they are clearly informed of the price prior to making a
purchase, this is unlikely to breach the Phone-paid Services Authority’s Code of
Practice.
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Network access charges

The overall charge to a consumer for calling a PRS will often exceed the actual cost of

the PRS (known as the Service Charge) advertised by the provider or promoter. This

can be for one of two reasons:

e Because most networks, both mobile and fixed, levy supplementary charges on
voice-based calls, referred to as an Access Charge.

e The possibility exists that consumers could incur data charges when downloading
content to a mobile device, or when browsing a mobile internet site.

While consumers may have a general awareness that calls from mobile phones and
some landline networks may cost more than others, or that they may incur data
charges if they do not have a data-inclusive contract with their Mobile Network
Operator, it is necessary to include information in the promotional material, stating
these possibilities to consumers.

Cost type Example wording

Standard per minute PRS Calls cost [x]p per minute plus your phone
company’s ‘Access Charge’

Standard per minute PRS where Calls cost [x]p per minute and should last

duration is known no more than [x] minutes, plus your
phone company’s ‘Access Charge’

Single drop charges Calls cost [x]p plus your phone company’s
‘Access Charge’

Premium rate texts Wording to cover: Cost per

text/download; clear statement of how
many texts need to be sent to complete
the task (if more than one, state how
many). Include “standard rate charges
may apply to messages sent” if applicable.

Interactive red button services Cost per use (prior to pressing red
button), including a statement, if
appropriate, that network extras may

apply
Prominence and proximity

Pricing information needs to be put where consumers will easily see it, not where it is
hard to find. This is because the price ought to be part of what attracts consumers into
making a purchase. The rules in our Code are there because consumers want this
information so they can choose what they buy and how much they pay for it. It is likely
to be judged as ‘prominent’ if the information is clearly visible when a consumer makes
their purchase and triggers the payment. Both the font size and use of colour are
important to establishing prominence, and information on this is found at paragraphs
3.12 to 3.15 of this guidance.
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‘Proximate’ is a key term within the Phone-paid Services Authority’s Code of Practice,
and can be defined as being next to, or very near, the means of consumer access to a
service. The most common example of pricing information being proximate is when it is
provided immediately before or above the call to action (i.e. the telephone number,
shortcode or other access code or means of payment for the service) within the
promotion.

Lack of prominence, or proximity, most often takes place online (both web and mobile
web), where the price is provided in small print elsewhere on the page from the call to
action. We have sometimes seen the following examples of bad practice in promotions:

e Pricinginformation is placed in the middle of the terms and conditions of a service,
promotion or product, rather than as clear and correct ‘standalone’ information;

e The priceis provided separate from the page with the call to action, or lower down
on the page in such a way as to make the consumer have to scroll down to see the
price.

For both web and mobile web, if ordering a service entails activating a button (or
similar function), the labelling of the button should make the obligation to pay
absolutely clear, for instance by using only the phrase ‘pay now’. This wording on the
button should be easily legible. A failure to label the button in this way may result in the
provider not complying with the law (Regulation 14 (4) of the Consumer Contracts
(Information Cancellation and Additional Charges) Regulations 2013. Note that
consumers are not bound by orders for services which do not comply with this legal
requirement and may be entitled to a full refund.

Lack of prominence, or proximity, also takes place in print, where, as online, the price is
provided in small print elsewhere on the page from the call to action. As with online
advertising described in the paragraph directly above, we have sometimes seen pricing
information in the middle of the terms and conditions of a service, promotion or
product, rather than as clear and correct ‘standalone’ information. As before, in such
cases, a Phone-paid Services Authority Tribunal is likely to uphold a breach of the
Phone-paid Services Authority’s Code of Practice for lack of pricing prominence.

In some cases, the Phone-paid Services Authority accepts that prominence may take
precedence over proximity. An example would be a print or web page which clearly and
prominently stated that all numbers/shortcodes/other access codes on the page cost
£X/EX per minute or Xp/Xp per minute. In this case, there would be no need for there
to be anindividual price in close proximity to all the numbers/shortcodes/other access
codes on the page. However, we stress that examples of prominence and proximate
being mutually exclusive in this way are rare, and that providers who have any doubt
should contact the Phone-paid Services Authority’s before they begin to provide
services.

Font size and presentation

Pricing information should be presented in a horizontal format and be easily legible in
context with the media used. It should be presented in a font size that would not

6
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require close examination by a reader with average eyesight. In this context, ‘close
examination’ will differ for the medium, for example a static webpage, a fleeting TV
promotion, in a print publication, or on a billboard where you may be at a distance or
travelling past at speed.

The use of colour (see immediately below) also needs to be considered, as this could
affect the need for close examination, regardless of font size.

Use of colour

There are a number of instances when the combination of colours used in promotional
material reduces the clarity of information and the ease with which it can be seen.
Providers should take care to ensure that the colour combinations (including black on
white) used for the presentation of the price do not adversely affect the clarity.

In addition colours should not be diluted inappropriately - for example, the slight
colouring of white text with other colours - so that lettering appears to stand out
slightly less against a different colour background. Shadowing small text can equally
reduce the level of visibility or legibility of text.

Radio broadcasting and promoting PRS

Those promoting PRS on the radio should ensure that pricing information, and any
other key information, is clearly and plainly spoken in close proximity to the PRS being
promoted. Providers ought to consider the following when developing such
promotional campaigns:

e  Where a PRSis advertised during on-air commercial slots, pricing and other key
information should be provided on every occasion the commercial airs.

e  Where a PRSis advertised during a radio programme, the Phone-paid Services
Authority accepts that there is no need to mention the price every time the PRS is
mentioned. However, the price should be mentioned in close proximity to the
service at least once during the average listening time for that radio station (e.g. if a
radio station knows that the typical length of time listeners tune in is 25 minutes,
pricing and other key information should be mentioned, in close proximity to a
promotion, at least once every 25 minutes). Radio broadcasters may be asked to
provide evidence of their average listening time as part of an investigation by the
Phone-paid Services Authority.

e  Where aradio station broadcasts wholly or principally in a foreign language, it may
be acceptable to provide pricing and other key information in that language, rather
than English. However, we would recommend that providers contact the Phone-
paid Services Authority for further advice before beginning a promotion of this

type.



5. Freemium models and use of the word ‘free’ in promotions

5.1 The word ‘free’ is understood to be a powerful advertising hook, and it is for this reason
that careis required to make sure any offer is set out clearly and effectively when using
such language.

5.2 The Phone-paid Services Authority’s Code of Practice aligns with requirements in the
Consumer Contracts Regulations with both seeking to protect consumers by requiring
transparency of key terms and pricing information prior to any paid-for service being
purchased and used by a consumer®. The relevant provisions in the Code include the
following:

221
Consumers of PRS must be fully and clearly informed of all information likely to influence the
decision to purchase, including the cost, before any purchase is made.

227

In the course of any promotion of a PRS, written or spoken or in any medium, the cost must be
included before any purchase is made and must be prominent, clearly legible, visible and
proximate to the premium rate telephone number, shortcode or other means of access to the
service.

231
Consumers of PRS must be treated fairly and equitably.

2.3.3
Consumers must not be charged for PRS without their consent. Level 2 providers must be able
to provide evidence which establishes that consent.

5.3 These measures are particularly important where core or foundational services are
marketed with the emphasis on ‘free’ access or use.

54 The Phone-paid Services Authority considers it appropriate for the purposes of the
Code? to promote the free element of any service, provided the following is also true:

e The promotion should clearly state what is and isn’t free - i.e. any use of the word
‘free’ (or variations) must be clearly qualified in a way that is immediately visible,
understandable, and proximate;

e The consumer must be in no doubt when they opt into a service as to the nature of
any premium rate elements and when charges may be initiated, and be given a
clear method of exit before charging commences.

1 See paragraphs 3.7 to 3.12 of this guidance above.
2 Providers should be aware that there may be rules of other regulatory bodies that apply and
therefore we recommend that legal advice is sought accordingly.

8
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Freemium models

‘Freemium’ is a business model based on establishing a large reach by offering services
to consumers for free, with interest in the product or service driven by its quality and
effectiveness. The idea is that 100% of users gain the benefit of the core service that is
free. The business then makes revenue from a smaller percentage of users who pay for
additional premium services or features associated with the free element.

Freemium is also understood in contrast to other revenue generation schemes,
including advertising within a free newspaper or online search engine or social
network. There may be an element of freemium business in social media offerings, such
as creating the option to share virtual gifts at cost for example, but advertising as a
means of monetising an otherwise free service is not ‘freemium’.

Furthermore, a game or subscription-based service that costs money may promote
itself by offering free access to one level or free access for a set period of time. This is
not ‘freemium’ as the free service is not generally available for ongoing use after the
free element is used up or expires.

There are particular risks associated with freemium businesses that may lead to
circumstances where Level 2 providers need to take extra care when engaging their
consumer base. Failure to communicate key terms or offers properly in these
circumstances may lead to non-compliance with the Code.

(i)  Alack of understanding of the freemium business model may lead to a form of
auto-enrolment being established without consumers being properly
informed and prior to proper consent being obtained for charges;

(ii)  Thedistinction between the core free element and premium rate services may
be negligible leading to poor consumer understanding as to when a purchase is
being made;

(iii)  Increased pressure on revenue generation or sales of premium rate products
based on low demand or changes to business plans may lead to promotions
being developed and launched without appropriate scrutiny of their impact on
consumers or of compliance standards.

Given the customary operation of freemium services, it would be inappropriate for free
content and service usage to be locked for any particular users until a premium rate
purchase is made. Where a provider is taking the deliberate step to remove all
freemium services, it must give consumers the option to exit the service without
making further use of the paid-for service operated in future. If this requires the
consumer to take any positive steps to remove apps downloaded on to their devices,
clear instructions should be given and charging should not commence where
consumers have not given their consent.
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Restricted free access or use, such as free-trials

Where the business model is not freemium but simply a free-trial, charging should
commence immediately, or as near as is reasonably practicable, after the defined free
element or time period of the service is at an end. Charging should not commence
sometime after this point, where the consumer may be likely to have forgotten their
initial opt-in to the free element. It is good practice to alert the consumer at the point at
which the free-trial ends and the paid-for service begins, even where transparent
information was provided at the outset.

Promotional tools using the word ‘free’ or its variants

As the web is now the dominant form of advertising for PRS, websites offering PRS may
seek to ensure their site appears at, or near, the top of a list of search engine results.
One way of doing this is to ensure a website promoting premium rate services contains
the metatag ‘free’ (or variations) in order to attract the ‘crawler’ software used by
search engines.

Where a metatag, such as ‘free’, is used, this should be an accurate descriptor of the
products and services offered to consumers. Where none of the content on the actual
website it relates to is actually free, such use of inaccurate metatags may trigger
investigations into misleading advertisements. Such advertising may be found in breach
of the Code (and the law):

2.3.2
PRS must not mislead or be likely to mislead in any way.

PRS promotions presented within free online services or apps

A Level 2 provider may choose to rely on marketing their paid-for services in third
party apps or other free apps it operates that are not otherwise related to PRS at all.
The promotional material relating to PRS must be clearly distinguishable from any free
content offered within the app, and clearly indicate charges apply to the promoted
service®. It is recommended that in-app banner advertising does not lead directly to
PRS access, such as the instantaneous dialling of an 09 number. Instead, consumers
ought to be redirected to a promotion of the PRS giving sufficient information to
comply with the Code provisions set out above.

Web-based promotion of PRS
Web-based promotion is arguably now the most dominant area of PRS promotion,

especially for mobile-based PRS, both in terms of market share and innovation.
Increasingly, PRS is promoted on websites and social networking brands, such as

3 We would recommend that providers take extra steps to ensure that such promotions are not
inappropriately placed (for example in children’s apps) to avoid a breach of paragraph 2.5.6, 2.5.7 or
2.5.8 of the Code.

10
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Facebook and Twitter, and consumers are often invited, or required, to enter their
mobile phone number in order to access content. Below we clarify expectations around
web-based promotion, in terms of likely compliance with the Phone-paid Services
Authority’s Code of Practice.

Once on a webpage that promotes a PRS, consumers should not have to scroll down (or
up) to view the key terms and conditions (especially, but not limited to, the price - see
section 2 of this Guidance), or click on a link to another webpage. The Phone-paid
Services Authority Tribunal is likely to take the view that scrolling up or down to read
key terms and conditions, or requiring the consumer to click on a link to view them, is in
breach of rule 2.2.7 of the Phone-paid Services Authority’s Code of Practice.

The Phone-paid Services Authority recognises that there are risks associated with web
opt-in which are separate from promotion - i.e. proving a consumer’s consent in an
independently auditable way. For more information on how an opt-in, to either
charging or future marketing, can be proven in a way that is acceptable to the Phone-
paid Services Authority, please refer to the two separate General Guidance Notes on
‘Privacy’ and ‘Consent to charge’.

The Phone-paid Services Authority is also mindful of other guidance relating to the use
of check-boxes for the purposes of obtaining consent. While the action may be distinct,
the concept of consent and the process by which it is obtained and audited are very
similar whether it is for consent to charge or consent to market. In relation to the latter,
the Information Commissioners Office (ICO) has issued guidance relating to Privacy
and Electronic Communication Regulations 2003.

The Phone-paid Services Authority recommends the use of unchecked boxes where
consent is being obtained as this holds less risk for providers when seeking to prove a
consumer’s intentions. When obtaining consent for marketing, for example, the
following wording may be presented:

“I want to hear from companies X, Y and Z so that they can send me offers to my phone.
Please pass my details onto them so that they can contact me.”

Where this text is placed next to an unchecked box which the consumer checks, and
where there is a robust and independent audit trail of the data which supports the
consumer having provided their consent, then it is likely this would be regarded as
compliant.

However, it is important to not only be able to prove consumer consent to marketing
for PRS, but also make the process of opt-in, where a consumer enters their number, as
transparent as possible. With this in mind, the Phone-paid Services Authority
recommends that, where consumers are required to enter their mobile phone number
online, transparency can be achieved by structuring the page as outlined below:

e Abrief statement that confirms where any service content (e.g. an 1Q test result or
horoscope) will be displayed (e.g. mobile handset, next screen, etc.);

11
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e Abrief summary of the key terms and conditions. For example, subscription
services should state that it is a subscription service and the full cost of
participating in the service.

Whenever multiple webpages are presented as part of an opt-in sequence the Phone-
paid Services Authority would expect all key terms and conditions, pricing and any
subscription information to be included on the page containing the point-of-sale.

Promotion through social networking sites

Where social networking sites (e.g. Facebook, Twitter, etc.) have been used to promote
PRS, the Phone-paid Services Authority has noticed that personal data (which is
available elsewhere on the social networking site) is sometimes manipulated in order to
make promotional statements that are misleading. Use of such promotions is likely to
lead to an investigation by the Phone-paid Services Authority.

For example, consumers should not be invited to participate in a premium rate service
on the grounds that their social networking friend (e.g. ‘John Smith’, whose connection
to the consumer would be publicly displayed on the social networking site) has
challenged them to an IQ service, when ‘John Smith’ has never participated in the
service.

Viral marketing

Viral marketing can be defined as marketing where a potential consumer is invited, or
offered an inducement, to forward the marketing onto friends or contacts in order to
ensure the marketing reaches the maximum possible number of people.

The most common form of viral marketing seen with regard to PRS is where consumers
are either invited, or incentivised, to forward a promotional SMS, multimedia
messaging service (MMS) or binary message to others; less common is a form of
marketing where consumers are invited, or incentivised, to input the mobile numbers
of others on a provider’s website. The risk with both these mechanics is that those who
have been forwarded marketing by other consumers will see this as unsolicited, and/or
an invasion of their privacy.

Providers should be clear that, where the Phone-paid Services Authority receives
complaints regarding the forwarding of viral marketing, it will still regard this as the
provider’s responsibility. However, we would suggest the risk can be mitigated by
taking the following steps:

e Toinclude sufficient warning, especially on any websites used for the promotion,

that anyone to whom a promotion is being forwarded should be interested in the
PRS on offer;

12
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e Totake steps to ensure that the full name (i.e. first name and surname) of the
consumer who has forwarded a promotional SMS, MMS or binary message (e.g.
“John Smith thought you would be interested in this”) is provided at the start of it;

e Tostate words to the effect in any promotional SMS, MMS or binary message to be
forwarded that “if you have received this message in error, then please ignore it”.

Lastly, where PRS services are promoted through ‘Twitter’, we would strongly
recommend that any access codes provided within the ‘tweet’ are accompanied by
clear pricing and other key information, where the ‘tweeter’ is an employee of the
provider, has clear links to the service or may otherwise financially benefit from the
service.

Wherever viral marketing develops or is used as part of a campaign, providers must
consider how consumers are accessing the service. The provider must then consider its
ability to present key information, including pricing information, to ensure the
consumer understands their obligation to pay. For absolute clarity, providers are
warned against solely relying on the viral marketing tools themselves given the lack of
control held over those publishing or forwarding the promotional material.

Misleading promotions

If consumers are to have trust and confidence in using PRS, it is important that they
have available all the key information about a service as part of their consideration of
whether to make a purchase or not. For this reason, it is important that promotions do
not mislead consumers by stating an untruth or half-truth. It is also important that
promotions do not omit, or make insufficiently prominent, a key term or condition
likely to affect a consumer’s decision to use the service. Rule 2.3.2 of the Code states
the following:

2.3.2
Premium rate services must not mislead or be likely to mislead in any way.

The Phone-paid Services Authority expects that all promotions must be prepared with
a due sense of responsibility to consumers, and promotions should not make any
factual claims that cannot be supported with evidence, if later requested by the Phone-
paid Services Authority to do so.

For subscription services, no promotion, with particular emphasis on SMS- or MMS-
based promotion, should state or imply that the consumer will be making only a one-off
purchase.

An example of this would be a service that advertised itself as an ‘1Q test’ or ‘love
match’, where the consumer was then invited to text or click to obtain more in-depth
results, only to find that these results carry a further charge, or enter the consumer into
an unexpected subscription.

13
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Inappropriate promotions

Rules 2.5.6 and 2.5.7 of the Code state the following:

2.5.6
Level 2 providers must ensure that their services are not promoted in an inappropriate way.

257

Level 2 providers must use all reasonable endeavours to ensure that promotional material is
not targeted at or provided directly to those for whom it, or the service which it promotes, is
likely to be regarded as being offensive or harmful.

In determining whether promotional material or content are likely to be inappropriate,
the Phone-paid Services Authority will seek to take a pragmatic approach. We are
aware of the need to balance innovation in promotion to as large an audience as
possible, with the need to prevent consumers, especially children, from seeing or
receiving inappropriate material. Examples of where promotions might be considered
inappropriate include, but are not limited to, the following:

Inappropriate services being advertised in children’s publications (such as live chat,
chat and dating, virtual text chat services, or other services where usage is
restricted to over-18s).

Inappropriate imagery or language/text in children’s publications (e.g. sexual,
violent, or adult images or language).

Targeted promotions (e.g. text messages) which are inappropriate to the
consumer’s previous opt-in. For example, a consumer who had previously taken
part in a competition, or subscribed to a football score update, should not be sent
adult promotional material or promotions for adult services.

Promotional material that directly or indirectly takes advantage of vulnerability
(e.g. anillness, bereavement or financial difficulty) or vulnerable groups (e.g.
children, older people, people with learning difficulties, those who have English as
a second language) without appropriate protections for the vulnerabilities.

Direct marketing to a consumer’s mobile phone

The Phone-paid Services Authority previous research has indicated that consumers
take greater caution with marketing sent directly to their mobile handsets than they do
with other promotions in general. Their biggest concerns can be summarised as follows:

They are concerned they will be charged as soon as they open a message, and so
sometimes consumers do not open a message, even to opt out of future marketing.

Where a message contains a clickable link (i.e. an SMS, MMS or, most often, a
binary message containing only a link to a mobile website, which the consumer has
to click in order to access it) or a push notification, then consumers are worried
that they will be charged as soon as they click on the link.
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e They have the perception that there is no easy way of opting out of future
marketing. For further detail around marketing opt-in, please see the General
Guidance Note on ‘Privacy’.

In order to alleviate these concerns and build consumer trust we set out the following
expectations as a guideline to compliance in this area:

e Where promotional text messages (SMS, MMS or binary) contain a link or a ‘push’
to a mobile website, and there is a charge beyond normal network data rates for
accessing that website, then the consumer should be informed of this charge
before they click on the link.

e Similarly, promotional messages containing a link to a mobile website should not
contain any information which would be likely to mislead a consumer.

e Promotional text messages should make it clear if a reply to them will resultin a
consumer incurring a PRS charge.

e  Where consumers are sent text messages which promote a PRS and do not carry
any charge, then the consumer should be clearly informed, either within the title of
the message or in the first words of the message itself, that the promotional
message is free. A Phone-paid Services Authority Tribunal is likely to regard the
words ‘FreeMsg’ as acceptable to do this.

Controlling risk when using affiliate marketers

Rule 2.5.7 of the Code (inappropriate promotion) refer to usage of ‘reasonable
endeavours’ by Level 2 providers. While other rules governing promotion do not
specifically refer to reasonable endeavours, we accept that a Level 2 provider will often
subcontract promotion to affiliates (who are not required to register with the Phone-
paid Services Authority).

In these circumstances, the Phone-paid Services Authority recognises that the Level 2
provider, while retaining responsibility for the promotion under the Phone-paid
Services Authority’s Code of Practice, may not have immediate, day-to-day control of
eachindividual action that an affiliate takes. However, the use of affiliates to market
PRS products on a provider’s behalf does carry a greater risk than marketing which is
under the direct, day-to-day control of the provider. For further detail around affiliate
marketing, please see the General Guidance Notes on ‘Digital Marketing’ and ‘Due
Diligence Risk Assessment and Control’.

Fundraising for charity using premium rate services

Providers should ensure that all promotional material used for fundraising clearly
states the following:
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e The total sum per premium rate donation which will be paid to the beneficiary.
Where the amount varies between Network operators, we recommend that the
minimum likely amount is used.

e  Where the donation is passed through to the charity intact without any deductions
for VAT or revenue share (admin fees charged separately are ignored by this
Guidance), then the promotion can carry the message that 100% of donations are
passed through to the beneficiary.

e Promotions should also state:
o The identity of the beneficiary; and

o Any restrictions or conditions attached to the contribution to be made to the
beneficiary.

11.2 The Phone-paid Services Authority recommends the use of charity mobile shortcodes
for donations, which are 70XXX numbers; although we do recognise that there may be
circumstances where they cannot be sourced.

11.3 Where providers are looking to have a competition element as part of their service, it is
recommended that they seek independent legal advice and refer to the Service-
Specific Guidance Note on ‘Competitions and other games with prizes'. Please note
that charity mobile shortcodes cannot be used for services that have a competition
element.

11.4 Where PRSis used by registered charities to operate ‘Recurring Donation Services*
(RDS) there are Special conditions that apply. These requirements are clearly set out in
a Notice of Special conditions found on the Phone-paid Services Authority’s website>.

4 Recurring donation services are defined as: “Premium rate services that are solely for the purpose of
donating money on a recurring basis to a charity or charities registered with the Charities Commission
of England and Wales, Northern Ireland, or Scotland.”

5 http://psauthority.org.uk/-/media/Files/PSA/For-Businesses/Guidance-and-compliance/Explore-our-
guidance/Guidance-files/28 Notice-of-SC-for-Recurring-Donations.ashx?la=en
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